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Cases

Federal Judge Rules Virginia Can
Keep Homeschoolers Off Public-
School Teams

By Robert J. Romano, JD, LLM, St. John’s
University, Senior Writer
hief Judge Elizabeth K. Dillon of the U.S. District
Court for the Western District of Virginia, Roa-
noke Division, issued a decision in the case of Palmer

v. Virginia High School League, Inc., denying a pre-
liminary injunction sought by the family of a home-
schooled ninth-grade distance runner who was barred
from competing in public-school track and cross
country.! Within her On May 27, 2026, opinion,
Chief Judge Dillon addressed whether the state of Vir-
ginia’s policy excluding homeschooled students from

1 Palmer v. Virginia High School League, Inc., Civil Action No. 7:26-
cv-00260 (W.D. Va. May 27, 2026).
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participating in Virginia High School League (VHSL)
athletics violates the Equal Protection Clause of the
Fourteenth Amendment together with Virginia’s reli-
gious liberty protections. Although the Court ultimate-
ly denied the plaintiffs’ preliminary injunction, the
opinion does however provide a detailed legal analysis
of the equal protection doctrine, educational policy,
and the limits of constitutional protections for extra-
curricular activities.

By way of background, the plaintiffs, Daniel and
Stacie Palmer, homeschool their child, S.P., primarily
because of their religious beliefs. Their position being
that homeschooling allows them to integrate biblical
instruction and Christian discipleship throughout their
child’s education.? S.P., a ninth-grade student with a
strong interest in competitive track and cross-country
running, wanted to participate on the athletic teams of
the local public high school. However, VHSL regula-
tions prohibit homeschooled students from partici-
pating in interscholastic athletics sponsored by mem-
ber public schools. As a result, S.P. was ineligible to
compete.

As a result of being denied access to competition,
being red-blooded Americans, the Palmers filed suit
against both the Virginia High School League and the
Roanoke County School Board in the U.S. District
Court for the Western District of Virginia, Roanoke Di-
vision. Their complaint asserted three separate causes
of action: 1) That excluding homeschooled students
from public school athletics is a violation of the Equal
Protection Clause under 42 U.S.C. § 1983, 2) that

2 Civil Action No. 7:26-cv-00260.
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VHSL’s policy infringed Article I, Section 16 of the
Virginia Constitution, which protects religious liberty
and 3) that said policy is a violation of the Virginia Re-
ligious Freedom Restoration Act (VRFRA). Concur-
rently, they sought a preliminary injunction that would
permit S.P. to compete while the litigation proceeded.

The U.S. District Court first addressed the plain-
tiff’s state-law religious liberty claims. Rather than
ruling the merits, however, Judge Dillon addressed
whether to retain the Virginia constitutional and statu-
tory claims under 28 U.S.C. § 1367.° Leaning heav-
ily on the Supreme Court of Virginia’s 2023 decision
in Vlaming v. West Point School Board, the court found
the state-law claims raised novel, unresolved ques-
tions of Virginia law that substantially predominated
over the federal claim. Therefore, in lieu of deciding
those questions, Judge Dillon dismissed both Virgin-
1a claims without prejudice, allowing the plaintiffs to
pursue them in Virginia state courts if they chose to do
so. This procedural decision illustrates the federal ju-
diciary’s longstanding practice of allowing state courts
to resolve novel questions of state constitutional and
statutory law whenever possible.

Regarding the plaintiffs’ Equal Protection cause of
action, the plaintift’s argued that the VHSL policy irra-
tionally discriminated against homeschooled students
by denying them access to public school athletics de-
spite their otherwise comparable abilities and qualifi-
cations. They maintained that the exclusion lacked a
rational relationship to any legitimate governmental
objective and unfairly penalized families who choose
homeschooling.

The U.S. District Court, however, determined that
homeschooled students do not constitute a suspect or
quasi-suspect class under Equal Protection jurispru-
dence. In addition, participation in interscholastic ath-
letics is not recognized as a fundamental constitutional
right. Because neither heightened scrutiny nor strict
scrutiny applied, the challenged policy was evaluated
under the highly deferential rational basis standard,
wherein governmental action is constitutional so long
as it bears a rational relationship to any legitimate gov-
ernmental interest, even if reasonable observers might
disagree with the wisdom of the policy.

3 28 U.S.C.1367 — Supplemental Jurisdiction.
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Applying this standard of review, Judge Dillon
found that the defendants had identified several legiti-
mate governmental objectives supporting the exclu-
sion of homeschooled students from VHSL athletics,
i.e. maintaining consistent academic eligibility stan-
dards, ensuring administrative efficiency, promoting
fairness in athletic competition, preserving uniform
oversight of student-athletes, and avoiding difficulties
associated with verifying compliance with educational
and eligibility requirements outside the public school
system. The Court also noted that Roanoke County
Public Schools receive roughly $8,500 to $9,000 per
enrolled student from the state, funds that support the
district’s athletic budget of over $2.4 million annu-
ally. The County does not receive matching funds for
homeschooled students.

The Court also emphasized that rational basis re-
view does not require the government to adopt the
best or most narrowly tailored policy, it only requires
a reasonable belief that the policy advances legitimate
objectives. In finalizing its decision, the Court noted
its history of upholding VHSL eligibility rules against
Equal Protection challenges, together with the extraor-
dinary nature of preliminary injunctive relief, and de-
termined that the plaintiffs had not shown a likelihood
of success on the merits, therefore denied their motion.

Although this case leaves homeschooled families
in Virginia without an immediate remedy, it does not
foreclose relief. The Virginia constitutional and VR-
FRA claims survive, unresolved, in state court where
heightened protections could ultimately produce a dif-
ferent outcome. We will have to wait patiently and see.

Return to Table of Contents

Too ‘Intimidating’ to Coach? Former
ASU Volleyball Coach’s Gender Bias
Claims Move Forward

By Clare Maness, Esq.

or volleyball fans, League One Volleyball or
LOVB is building a holistic volleyball ecosystem
to serve athletes, from the club to pro levels (LOVB,
n.d.-a), and the head coach for LOVB Houston is San-
ja Tomasevi¢ (LOVB, n.d.-b), a woman with decades

of amateur, collegiate, and professional experience in
the sport, in the United States, Europe, and Tiirkiye
(LOVB, 2025; Tomasevi¢ v. Arizona State University,
2026). Coach Tomasevi¢, however, didn’t find herself
working with LOVB without some challenges . . . chal-
lenges that are now the subject of federal litigation in the
District of Arizona. In 2016, Coach Tomasevi¢ began
working with the volleyball program at Arizona State
University, where she was eventually hired as head
coach (Tomasevic v. Arizona State University, 2026).
She practiced her craft at this elite level and continues
to invest in the sport of volleyball, but now, she also
finds herself pitted against her old employer in court.
The basis of the federal litigation reaches back
to the pandemic. During the 2020-2021 academic
year, ASU conducted two investigations into Coach
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Tomasevi¢’s performance, in response to complaints
lodged by a player who had left the volleyball team.
The school found no wrongdoing, but it did ask Coach
Tomasevi¢ to meet with several associate athletic di-
rectors, who ended up providing her with a document
containing what were characterized as “pointers” on
coaching and communication, including advice that,
Coach Tomasevi¢ has alleged, represented sentiments
stemming from gender stereotypes. School leaders told
Coach Tomasevi¢ “to be aware that she is ‘intimidat-
ing’” and could appear “angry” if she crossed her arms
while coaching (Tomasevic¢ v. Arizona State University,
2026, p. *2). Following the meeting with the athletic
personnel, school leaders told Coach Tomasevi¢ that
she could not suggest that players return to campus
early to begin preparing for the volleyball season, but,
as Coach Tomasevi¢ has alleged, male coaches were al-
lowed to suggest or even require just such early returns
from school breaks.

As things progressed at ASU, some of the volley-
ball players entered the transfer portal, saying that they
wanted to transfer because of a “toxic” or “hostile”
team culture and for mental-health reasons (Tomasevi¢
v. Arizona State University, 2026, p. *3). Ultimately,
the school terminated Coach Tomasevi¢, and Coach
Tomasevi¢ filed a complaint in federal court on May
12, 2025. As she has alleged, a male coach replaced
her as head coach, although he had never served as a
head coach before and lacked any experience as a vol-
leyball player. Allegedly, the school started him at a sal-
ary of $190,000, while Coach Tomasevi¢ had received
only $160,000 when she was terminated (Tomasevi¢
v. Arizona State University, 2026). ASU has admitted
this pay differential, but it has also asserted that the
replacement coach had enjoyed notable success coach-
ing at the University of Southern California and at the
University of California at San Diego and had worked
with the U.S. Women’s National Team (Zomasevic v.
Arizona State University, 2025, record entry 28, p. 19).

Tomasevi¢’s second amended complaint included
four claims under Title VII in its first count, namely
a claim of gender discrimination, a claim of hostile
work environment, a pay-discrimination claim, and a
retaliation claim (7Tomasevi¢ v. Arizona State Univer-
sity, 2026). A second count of the amended complaint
alleged negligent discrimination under Title VII. ASU
and the Arizona Board of Regents, as one might expect,

challenged the second amended complaint and sought
dismissal. The district court ruled on this motion on
April 9, 2026. The court dismissed all of Tomasevi¢’s
claims except for the claims of gender discrimination
and pay discrimination. Key takeaways from the rul-
ing included the court’s finding that Tomasevi¢ had
exhausted her administrative remedies for her retalia-
tion and disparate-treatment claims with the Equal Em-
ployment Opportunity Commission (EEOC). She had
checked the necessary boxes and explored those claims
in her EEOC filings. Retaliation could have fallen with-
in the scope of that investigation. The hostile-work-en-
vironment claim, however, was not exhausted, since it
did not necessarily relate to the information included
in the EEOC charge. Without exhaustion, the district
court had to dismiss that claim in the federal lawsuit.
The district court also reviewed timeliness issues vis-
a-vis the EEOC filings and found sufficient timely alle-
gations to allow the termination-related federal claims
to proceed (Tomasevi¢ v. Arizona State University,
2026).

In dismissing the retaliation claim and the allega-
tions of “negligent discrimination,” the district court
observed that a claim of retaliation requires a showing
that the plaintiff: (1) engaged in a protected activity;
(2) and suffered an adverse employment action; and
(3) that the activity and the adverse employment ac-
tion were causally linked (Tomasevi¢ v. Arizona State
University, 2026). Tomasevi¢, as the court saw it, had
failed to plead that she had engaged in a protected ac-
tivity. Protected activities include things like filing a
charge or complaint; providing testimony regarding an
employer’s alleged unlawful practices; or engaging in
other activities intended to forestall or oppose an em-
ployer’s discriminatory practices. TomaSevi¢ simply
failed to plead any facts alleging that she had engaged
in such protected activities, and she had failed to plead
that engaging in such activity had caused the school
to terminate her. Thus, she had failed to state a claim
for retaliation under Title VII. Regarding the claim of
“negligent discrimination” in violation of Title VII,
the defendants here had argued that such a claim is not
actionable under Title VII because disparate treatment
requires intent. Tomasevi¢’s negligent-discrimination
claim lacked the support of a cognizable legal theory.
Tomasevi¢ had attempted to argue that ASU had a duty,
under Title VII, “‘to avoid the foreseeable risk of gender
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stereotyping’” (Tomasevic v. Arizona State University,
2026, p. *15). She had posited that courts and scholars
have acknowledged that negligence principles operate
within the statute’s language or rubric, but she failed to
provide any controlling, or even persuasive, authority
to establish that hers was indeed an actionable claim
under federal law. Given the deficiencies, the district
court dismissed the negligent-discrimination claim
(Tomasevic v. Arizona State University, 2026).

In sum, the gender- and pay-discrimination claims
can now proceed (Tomasevic¢ v. Arizona State Universi-
1y, 2026). ASU and the Arizona Board of Regents filed
their answer to the second amended complaint on June
19, 2026. A case management conference is scheduled
for August 13, 2026.

When it comes to summing up Coach Tomasevic¢’s
case, the allegations are complicated. Scholarship dem-
onstrates that women face unique hurdles and road-
blocks when it comes to rising up in the coaching ranks.
As explored by Borrueco et al. (2022), evidence sug-
gests that women in certain current sport settings tend
to “survive,” rather than “thrive” (p. 334). Those re-
searchers’ work reinforced the need to study career is-
sues for female coaches from perspectives appropriate
for examining these coaches’ experiences, rather than
from the perspective of models developed on a foun-
dation of male coaching experiences. Gender issues
are rife in coaching. The investigation conducted by
ASU turned up no wrongdoing (Tomasevic¢ v. Arizona
State University, 2026). Yet ASU has now countered
Tomasevi¢’s allegations with assertions that Tomasevi¢
practiced poor leadership and created a “toxic culture”
for the school’s team (Tomasevic v. Arizona State Uni-
versity, 2025, record entry 28, pp. 12, 16) and has used
these allegations to support its termination of her. This
case has ASU’s actions undermining a female coach
on one side and attempting to remedy a poor coaching
paradigm on the other. Certainly, it is a lawsuit to watch
for those interested in female coaching experiences and
the treatment of elite female coaches.
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Eleventh Circuit Finds High School
Football Player Has Plausible Claim
of Sexual Harassment Under Title IX

Return to Table of Contents

By Erica J. Zonder

.W, a freshman football player at Piedmont High

School in Alabama, sued both the School District
and head coach for Title IX violations based on sexu-
al harassment by other players, as well as violations
of the Equal Protection Clause based on deliberate
indifference.

Background

C.W. was a freshman football player at Piedmont
High, where Steve Smith was the head coach and athlet-
ic director. C.W. was 15 years old and weighed around
130 pounds. He was subjected to “bullying from the
beginning” including being forced to look at another
boy’s genitals with the goal of being able to call C.W.
gay for looking (p. 3). He also had his nipple twist-
ed, and there was an attempted “keying” (or at least
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a loud discussion about intent to do this, along with
keys in the hand of another student). C.W. was then
beaten up trying to escape (Wiessner, 2026). Keying
was a “long-standing practice” at the school, and was
practiced often enough that it was “known” to Smith
and the coaching staff. There had been a past incident
(2020) that led to students being charged with assault
for keying (p. 3). C.W.’s mother reported the incident
to the police, and C.W was subsequently called into the
principal’s office with Coach Smith, who told him he
was “taking it too seriously.” Afterwards, C.W. faced
more incidents, including having his butt slapped, and
being called a “pussy” among other things. Smith
met with the team, and made comments that included
“soft people look for reasons to be mad” (p. 5), and
he “seemed” to encourage this kind of behavior (Kyle,
2026). The involved students only faced minor disci-
pline, and C.W. transferred to another school.

District Court

The district court granted motions to dismiss by
both the School District and Smith. C.W.’s amended
complaint clarified that the harassment was sex-based
because the bullying was intended to emasculate him
(per the district court, C.W. had not initially pleaded
that he was bullied because he was male or that Smith
knew about the bullying — Smith also requested quali-
fied immunity). The district court ruled that the ha-
rassment was more likely explained by “anti-freshman
bias” and therefore it was not covered by Title IX, and
further that C.W. did not meet any scenarios used in
Title VII cases to identify same sex sexual harassment
(p. 6). The district court further rejected the Equal Pro-
tection claim due to the failure to identify a compara-
tor treated better than him because of sex, and lastly
that while Smith was indifferent to the bullying on his
team generally, C.W. did not satisfy that Smith “knew
of and acquiesced in” the bullying. The district court
also ruled that Smith was entitled to qualified immu-
nity because “he had violated no constitutional right.”
(p. 6). C.W. appealed.

Eleventh Circuit Analysis

C.W. Plausibly Pleaded that the District Violated
Title IX

Per the court, in order for a student to prevail against
a school district on a claim of deliberate indifference
to sexual harassment, the student must satisfy a four
part test: 1) school must receive Title IX funding; 2) an
“appropriate person” must have actual knowledge of
the harassment; 3) the recipient must act with deliber-
ate indifference to known acts of harassment, and the
harassment must be sex-based, and 4) the harassment
must be so severe, pervasive, and objectively offen-
sive that it effectively bars the victim for access to their
education opportunity (Davis v. Monroe, 1999). The
School District argued that C.W. failed to allege sexual
harassment that actually violates Title IX (p. 8.), there-
fore disputing the third and fourth elements.

C.W. offered two theories to support his claim of
sexual harassment: a) the harassing conduct was based
on his failure to conform to sex stereotypes, and b) the
harassing conduct itself was inherently sexual. The
court concluded that he stated a claim under both.

Sex Stereotypes

The court distinguished this case from their previ-
ously decided Adams v. St. Johns (2022) (a separate
bathroom case that was triggered by “biological sex”),
as it did not depend on how students act or identify (p.
9). C.W. alleges he was young, lightweight, subject to
verbal slurs such as “pussy,” and the coach suggesting
he was soft — all supporting an inference that he did not
conform to stereotypes of masculinity associated with
the football team (p. 10) and were emasculatory given
their social context (see Oncale, 1998, and below).

Inherently Sexual Harassment

Harassment that is inherently sexual in nature
in prohibited under Title IX, even if not motivated by
sexual desire. And further, same sex sexual harassment
is already actionable under Title VII, per the Supreme
Court’s decision in Oncale. The court here “see(s) no
reason to depart from our Title VII jurisprudence” (p.
12). And when considering social context (per Davis
quoting Oncale — children may regularly interact in
a manner that would be unacceptable among adults),
this court holds that a factfinder could infer that the
alleged conduct goes beyond simple teasing or rough-
housing. Physical acts of offensive touching, particu-
larly in areas of the body linked to sexuality, amount to
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sexual harassment (p. 13) — the actions here are beyond
horseplay.

Regarding C.W.’s allegation of severe, pervasive,
and objectively offensive harassment, the court looked
to the “surrounding circumstances” and found that his
complaint “permits the inference” that the harassment
satisfies the threshold required (p. 16). As noted, the
conduct primarily happened in the first two weeks of
school, there were multiple incidents that involved di-
rect contact with intimate body parts (see Redd v. NY
Div of Parole, 2012), and it forced C.W. to leave the
football program and ultimately transfer to another
school. The harassment denied him access to the edu-
cation opportunities at Piedmont High School (p. 17).
While the School District argued that none of the inci-
dents involved a sexual assault, the court here disagreed
as C.W. alleged an attempted sexual assault (also see
Hill v. Cundiff, 2015, holding a jury could find severe
and pervasive harassment where a sexual assault was
the culmination of two weeks of harassment).

C.W. Plausibly Pleaded that Smith Is Liable Un-

der Section 1983

Per the court, to prove deliberate indifference un-
der Section 1983, a student must prove that the indi-
vidual defendant actually knew of and acquiesced in
discriminatory conduct. C.W.’s claims Smith’s “inad-
equate response” was a violation of the Equal Protec-
tion Clause, while Smith argued that he escapes liabil-
ity under qualified immunity.

Per the court, when an administrator receives a re-
port of sexual assault, doing nothing is a deliberately
indifferent response (p. 20). Here, Smith’s response
was to attend a team meeting where he claimed C.W.
was soft (see above) and further told the players he
was speaking in code. The court determined that a jury
could “reasonably infer” that Smith intended to con-
vey, and the players understood, that he did not con-
sider the assault to be a problem and he would “not
take steps to prevent future harassment” (p. 21). C.W.
continued to be harassed after the meeting, the “mea-
ger” punishment was “hardly even a deterrent,” Smith
was aware that keying was an endemic practice in the
football program, and failing to address it points to a
“pervasive practice... of ignoring the bullying” (p. 21).
Per Hill, a reasonable school official would not have
believed that doing nothing was “lawful in light of the

clearly established principle that deliberate indiffer-
ence to sexual harassment is an equal protection viola-
tion” and therefore Smith was not entitled to qualified
immunity (p. 23).

Conclusion

In June 2026, the Eleventh Circuit vacated and re-
manded the order dismissing C.W.’s complaint.
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Federal Court Revives ADA Claim of
Disabled High School Football Player
Seeking Extra Season

By Holt Hackney

A;ong-running dispute over whether a high school
ootball player who missed a season due to be-
havioral challenges was entitled to an extra year of
eligibility under the Americans with Disabilities Act
(ADA) has taken a significant turn in favor of the for-
mer student-athlete.

In D.M. v. Oregon Scholastic Activities Associa-
tion, Case No. 6:22-cv-01228, a federal district court
in Oregon originally granted summary judgment to the
Oregon Scholastic Activities Association (OSAA) in
2024, finding that the student-athlete could not estab-
lish that his requested accommodation was reasonable
or that his disability caused his ineligibility. Hackney
Publications Senior Writer Gary Chester wrote about
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the 2024 decision, part of which is incorporated into
this article.

In August 2025, the Ninth Circuit reversed that
2024 decision, finding genuine issues of material fact
as to whether the requested modification was reason-
able and whether D.M.’s disabilities caused his ineli-
gibility to play football. The case was returned to the
district court, where, on March 19, 2026, U.S. District
Judge Mustafa T. Kasubhai denied the OSAA’s re-
newed motion for summary judgment on the remain-
ing issue of deliberate indifference.

The ruling means D.M.’s ADA claim can proceed
despite the OSAA’s earlier victory.

The Plaintiff Faced Personal Challenges

D.M. was a 17-year-old student about to enter his
senior year at Sheldon High School in Eugene, Oregon.
He was fortunate enough to have been adopted from an
Ethiopian orphanage at age four, but he suffers from
depression, PTSD, and other mental health conditions.
Playing football was a critical component of the plain-
tiff’s life, providing him with motivation to study hard
and a positive social structure where he felt competent.

D.M. played football for three of the four years in
which he was eligible and wanted to play one more
season. But Oregon’s policy generally restricts a stu-
dent’s eligibility for high school sports to eight semes-
ters, which is consistent with some other states. There
are express exceptions to the eight-semester rule and
D.M. sought a hardship exemption that would allow
him to play in his senior year.

The plaintiff’s eight-semester “clock” began when
he enrolled as a ninth-grade student at Marist High
School in August 2018. The preceding year, D.M. suf-
fered a tragedy when his older brother died by suicide.
D.M.’s seventh and eighth-grade years were consoli-
dated to expedite his enrollment at Marist, where an-
other brother was already enrolled. D.M. completed
the ninth and tenth grades at Marist but his behavioral
conditions produced anti-social conduct, prompting
his parents to enroll him at Triumph Academy where
he repeated the tenth grade.

For his eleventh-grade year, and fourth year of high
school, D.M. enrolled in the Eugene, Oregon school
district. When the action was originally decided, D.M.
was entering the twelfth grade and his fifth year of high
school.

Since D.M. entered the ninth grade in August 2018,
his eight semesters of athletic eligibility expired after
the 2021-2022 school year. He applied for a hard-
ship waiver of the rule based on his disabilities, but
the OSAA denied the request because the waiver ap-
plies only to students with individual disabilities under
the ADA who have an Individualized Education Plan
(IEP).

Did the Plaintiff’s PTSD Cause Him to Repeat a
Year?

Title II of the ADA (42 U.S.C. § 12132) provides
that no qualified individual with a disability shall, by
reason of such disability, be excluded from participa-
tion in or be denied the benefits of the services, pro-
gram, or activities of a public entity or be subjected to
discrimination by any such entity.

To prove a claim under this section, a plaintiff
must show that: (1) he is a qualified individual with
a disability, (2) he was excluded from participation or
otherwise discriminated against with regard to a pub-
lic entity’s services, programs, or activities, and (3)
such exclusion or discrimination was by reason of his
disability.

The ADA, however, does not require public enti-
ties to fulfill every accommodation that a disabled per-
son requests; it only mandates reasonable accommo-
dations. The reasonableness of the proposed accom-
modation depends on the individual circumstances of
each case.

There are three circumstances justifying a waiver of
the eight-semester rule, including where the student’s
IEP team has determined that the student was meeting
the requirements of the student’s IEP but was unable to
graduate from high school within eight semesters after
entering the ninth grade primarily because of the dis-
ability. The other circumstances involve a significant
absence from school or a lack of English proficiency.

The plaintiff did not meet any of the criteria for a
waiver. He argued that a waiver would constitute a rea-
sonable accommodation, and that a blanket fifth-year
waiver should be permissible for any student with an
ADA-qualifying disability who can establish a connec-
tion between the disability and the need for an addi-
tional year of high school.

The OSAA argued that the eight-semester rule
promotes academic progression and fair and safe
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competition among participants. The exceptions “focus
on whether the student is able to academically progress
(earn credits) and thereby graduate in four years.”

The OSAA Initially Obtains Summary Judgment

The court discussed the 1EP requirement, which
mandates that professionals evaluate a student to de-
termine whether the student is disabled for the purpos-
es of the Individuals with Disabilities Education Act
(IDEA). The plaintiff was considered for an IEP twice,
but his [EP team of teachers and administrators decided
that he was not a candidate for special education and
chose not to implement an [EP. D.M. had a less formal
academic success plan throughout high school and this
was deemed sufficient to support him in advancing to
graduation. D.M. urged the court to require the OSAA
to amend its rules to enable students with disabilities as
defined by the IDEA and Section 504 of the Rehabilita-
tion Act to request a fifth year of eligibility.

Judge Michael McShane found that it would not
be reasonable to disregard the fundamental difference
between students who meet the criteria for obtaining
an [EP and those who do not. Even if D.M. could show
that a waiver of the eight-semester rule was reason-
able, McShane found that he was unable to establish a
causal connection between his disabilities and his in-
eligibility under the district’s eligibility policy.

D.M. argued that he would not have required a
year-long stay at the Triumph treatment center but for
his disabilities, and the ADA required the OSAA to af-
ford him reasonable accommodations not only for his
disability but also for his disability-related needs.

McShane disagreed because D.M. was enrolled
at Triumph because it was deemed a school “better
equipped to address his behavioral, emotional, and
mental health concerns.” Simply put, the court found
that D.M. did not obtain a waiver permitting him to
play football in his senior year because he suffered
from an emotional disability as opposed to a learning
disability. Had D.M. repeated a grade due to a learn-
ing disability that required an IEP, then he would have
qualified for a waiver.

The court distinguished D.M.’s situation from
Washington v. Indiana High School Athletic Associa-
tion, 181 F.3d 840 (7th Cir. 1999), where a school dis-
trict did not waive the eight-semester rule for a student
whose learning disability caused him to fail at school

and drop out. The Seventh Circuit found that the dis-
trict had violated the ADA because but for the learning
disability the student would have otherwise been eli-
gible to play sports.

The Ninth Circuit Reverses

That was not the end of the case.

D.M. appealed the summary-judgment ruling, and
on Aug. 19, 2025, the Ninth Circuit reversed and re-
manded. The appellate court concluded that genuine
issues of material fact remained as to two issues central
to D.M.’s ADA claim: whether his requested modifi-
cation of the eight-semester rule was reasonable and
whether his disabilities caused his ineligibility to play
football.

The Ninth Circuit therefore rejected the conclusion
that those issues could be resolved against D.M. as a
matter of law at the summary-judgment stage.

The appellate court did not decide whether the
OSAA had been deliberately indifferent to D.M.’s fed-
erally protected rights, an issue relevant to his ability
to recover monetary damages. Instead, it left that ques-
tion for the district court to consider on remand.

Following the remand and reassignment of the
case from McShane to Kasubhai, the OSAA renewed
its summary-judgment motion on that narrower issue.

Court Finds Deliberate Indifference Issue Is for
a Jury

To recover monetary damages under Title II of the
ADA or the Rehabilitation Act, a plaintiff must estab-
lish intentional discrimination. Under Ninth Circuit
precedent, that requirement can be satisfied through
deliberate indifference, which requires knowledge that
harm to a federally protected right is substantially like-
ly and a failure to act upon that likelihood.

Kasubhai found sufficient evidence for a jury to
potentially conclude that the OSAA was deliberately
indifferent.

D.M. had notified the OSAA of his need for an
accommodation and provided supporting materials
that included a psychological assessment, his Section
504 Evaluation Report and Accommodation Plan, and
statements from D.M., his mother and his therapist.

There was also evidence from which a jury could
find that the OSA A knew denying the requested waiver
was substantially likely to harm a federally protected
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right. D.M. had repeatedly argued that the associa-
tion’s reliance on whether a student had an IEP under
the IDEA was inconsistent with its obligations under
the ADA.

The OSAA pointed to the longstanding nature of
its eight-semester rule and prior judicial approval of
the rule. But Kasubhai noted that disability law has
evolved, including the U.S. Supreme Court’s deci-
sion in PGA Tour, Inc. v. Martin, which emphasized
the need to consider an individual’s particular circum-
stances when determining whether an accommodation
is reasonable.

The judge also found a factual dispute over wheth-
er the OSAA failed to act after being alerted to the
potential infringement of D.M.’s rights. Although the
OSAA emphasized the multiple opportunities D.M.
had to present his arguments, the process itself was not
dispositive.

A jury could find that the association’s strict reli-
ance on its existing waiver criteria, despite being ad-
vised of their potential legal deficiencies, amounted to
a failure to conduct the individualized inquiry required
under disability law.

Kasubhai therefore denied the OSAA’s renewed
motion for summary judgment on March 19, allowing
the deliberate-indifference issue to proceed.

The Takeaway

The latest decisions substantially change the impli-
cations of the case from those presented by the district
court’s original 2024 ruling.

The Ninth Circuit’s reversal demonstrates that an
athletic association cannot necessarily defeat an ADA
accommodation claim merely by pointing to a neutral,
longstanding eligibility rule or to a student’s failure to
satisfy existing waiver criteria. When a student con-
tends that a disability caused the circumstances result-
ing in ineligibility, the ADA may require a fact-specific
inquiry into whether modifying the rule would consti-
tute a reasonable accommodation.

The March 2026 decision goes one step further. An
association that receives substantial information about
a student’s disability and is specifically alerted that its
eligibility criteria may conflict with the ADA poten-
tially exposes itself to monetary damages if it simply
continues to apply those criteria without conducting an
individualized assessment.

The case does not establish that D.M. was entitled
to a fifth season of football or that the OSAA ultimate-
ly violated the ADA. Those issues remain unresolved.
But what began as a case reflecting judicial reluctance
to disturb the eligibility policies of voluntary educa-
tional associations now carries a different message:
adherence to established eligibility rules does not nec-
essarily insulate an athletic association from its inde-
pendent obligation to consider reasonable accommo-
dations under the ADA.

Return to Table of Contents

Wisconsin Judge Dismisses Athlete
Eligibility Lawsuit as Moot, Leaving
WIAA Free to Consider Sanctions
Against State Football Champion

Wisconsin circuit judge has dismissed as moot a
awsuit that allowed an Arrowhead High School
football player to compete during the 2025 season, a
ruling that could leave the school’s Division 1 state
championship vulnerable to sanctions by the Wiscon-
sin Interscholastic Athletic Association (WIAA).
Waukesha County Circuit Judge Paul Bugenha-
gen Jr. ruled July 1 that the legal dispute over former
Arrowhead player Tristen Seidl’s eligibility no longer
presented a live controversy because Seidl had grad-
uated and the football season had ended. The ruling
dissolved the temporary injunction that had permitted
Seidl to play while the case was pending, although the
judge declined to address whether the WIAA may now
impose penalties on either Seidl or Arrowhead High
School.

Background

The dispute arose after Seidl transferred to Arrow-
head High School before his senior season following a
series of family relocations caused by a 2023 fire that
destroyed the family’s home in Dousman, Wisconsin.

According to court filings, the Seidl family initially
believed their home could be repaired and remained
connected to the Kettle Moraine School District. After
learning in early 2025 that the home would have to be
demolished, the family made permanent its residence
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within the Arrowhead School District and transferred
Seidl before his senior year.

The WIAA determined Seidl was ineligible under
its transfer rules, which generally prohibit students
who transfer during their senior year from participat-
ing in varsity athletics absent an approved hardship
waiver. The association denied both Seidl’s transfer
request and his request for an exception based on ex-
tenuating circumstances.

After exhausting the WIAA’s internal appeals pro-
cess, the Seidl family filed suit in Waukesha County
Circuit Court in August 2025. They alleged the WIAA
improperly denied Seidl eligibility and argued the as-
sociation’s decision-making process was unlawful.
The family also contended inaccurate information sub-
mitted during the transfer process contributed to the
denial.

Temporary injunction

On Sept. 5, 2025, Bugenhagen granted a temporary
injunction allowing Seidl to play varsity football for
Arrowhead while the litigation proceeded. The injunc-
tion prevented the WIAA from enforcing its eligibility
determination during the season.

Seidl played throughout the 2025 season, helping
Arrowhead capture the WIAA Division 1 state cham-
pionship with an 18-15 victory over Bay Port.

Dispute over mootness

After the season concluded and Seidl graduated,
the parties disagreed over whether the lawsuit should
continue.

The Seidl family sought to keep the case alive and
asked the court to make the injunction permanent.
Their attorney argued dismissal would expose both
Seidl and Arrowhead to possible WIAA sanctions, in-
cluding forfeiture of games and the potential loss of the
state championship.

The WIAA opposed continuing the litigation, ar-
guing the original controversy—whether Seidl could

play during the 2025 season—had ended. The associa-
tion also maintained that eligibility determinations fall
within its authority and warned that a permanent in-
junction could affect how eligibility disputes are han-
dled across Wisconsin’s member schools.

The court’s ruling

Bugenhagen agreed that the case had become moot.

The judge concluded that the only live issue pre-
sented when the lawsuit began was whether Seidl could
participate during the 2025 football season. Because
that season had ended and Seidl was no longer a high
school athlete, the court found there was no longer a
justiciable controversy requiring judicial intervention.

Bugenhagen acknowledged concerns that the
WIAA could later sanction Seidl or Arrowhead but
characterized those consequences as speculative and
dependent upon future discretionary action by the as-
sociation rather than a present legal dispute. Because
no sanctions had yet been imposed, the court conclud-
ed those issues were not ripe for adjudication.

Potential consequences

The dismissal leaves any further action in the hands
of the WIAA.

As of the July 1 hearing, neither Seidl nor Arrow-
head had been sanctioned. However, because the tem-
porary injunction has ended without a final ruling on
the merits of Seidl’s eligibility, the association could
determine whether any disciplinary action is warranted
under its rules. Potential penalties could include for-
feiture of contests or other sanctions affecting Arrow-
head’s 2025 state championship, although the WIAA
had not publicly announced any decision following the
ruling.

The Seidl family’s attorney indicated following the
hearing that the family would not pursue further litiga-
tion, leaving the matter, and the fate of Arrowhead’s
championship, with the WIAA.

Return to Table of Contents
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The Protect College Sports Act
Protects Only The NCAA and the
Schools

By Len Simon, Senior Writer

ave you heard about the Protect College Sports

Act? The massive piece of legislation which is
supposed to fix everything that’s wrong with college
sports? Do you favor it? But before you answer, let
me ask you a few preliminary questions:

How would you rate the job performance of the
NCAA? Based on that performance, would you give
them more power over college sports, or does that con-
cern you?

Have you noticed that when athletes, coaches, or
others sue the NCAA, the NCAA almost always loses?
I wonder why? Maybe they’re messing up?

Do you think the NCAA should be immune from
lawsuits on its most important issues, when other
large (and small) entities like the NFL, General Mo-
tors, and Apple Computer (and your local grocery) are
not immune, and must follow the law or face the legal
consequences?

Do you think that Congress is in a position to mi-
cromanage college sports, dictating things like how
many schools should be in a sports conference, wheth-
er years spent in junior college count toward athletic
eligibility at four-year schools, etc.? Really? What
the heck do they know about that?

I hope I have already caused you to wonder if this
Bill is a mistake, an overreach, a dangerous step which
will be very difficult to erase. But let me add a few
more details. The more you know about this Bill, the
less you will like it. And if I’'m right on several of
these issues, how will we be able to fix it? An NCAA
rule can always be amended, but an Act of Congress
requires another Act of Congress to change it. It took
five or years to get where we are, so it could take five
or more years to passage legislation to fix any errors in
this Bill if it becomes law. That is scary. But let’s get
down to some details.

JACK OF ALL TRADES, MASTER OF NONE. This mas-
sive Bill covers a vast number of topics, including:
(1) athlete compensation; (2) transfer rules; (3) eligi-
bility rules; (4) agent-related rules; (5) limits on coach-
es changing jobs; (6) conference makeup and size;
and (7) governance of television broadcasts. It makes
major changes across the board, and many members
of Congress are in favor of the bill, but I would chal-
lenge any congressman or senator to explain why each
of these changes is good. They are mostly not familiar
with the entire bill, and are supporting it on the basis
of an information and pressure provided by their state
universities and powerful (and rich) alumni who are
also supporters of the member of Congress. Much of
the information and argument provided by these folks
is one sided, and covers only 1-3 issues, not seven or
more. But if the University of Alabama and its alumni
tell the Senators and congressmen from Alabama that
the Bill is good for Alabama football, that seems to be
enough.

Congress is a busy institution. They have dozens
of important national issues to address, and some of
them are also busy trying to get re-elected. There is
only so much time for college sports, a rather minor
issue compared to wars, immigration, the economy,
and the rest. Given the limited time to study this, reli-
ance on the views of their state universities is the easy
solution. Congress is not only hearing one side of a
very complex story, but hearing it from very important
people in their state, many of whom are friends and fi-
nancial supporters. The deck is stacked, and the game
is so complex that many voting on the Bill don’t know
what’s in the Bill, or understand the ramifications.

If this Bill covered, for example, only athlete com-
pensation or transfer rules, the senators and congress-
men might be able to focus on it, hear from the schools,
hear from advocates for the athletes, hear from experts,
and intelligently vote yes or no. I’m not at all sure why
it’s Congress’ job to decide how much athletes should
be paid or how often athletes can transfer schools, but
at least the members of Congress would have a better
chance of understanding it.
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But Congress is not being asked to vote on one or
two of these rules, they are being asked to vote yes or
no on a /71-page package of new rules, on the seven
important issues listed above and much more. What
is a senator supposed to do if he likes three of the new
rules, but not the rest. He is boxed in, and Congress is
in a rush to finish this in 2026, so there’s no time for
amendments — take it or leave it, all 171 pages. And
live with it until Congress passes another bill, which
could be in 5 or 10 years.

But the story only gets worse.

Power CoRrRruPTS, ABSOLUTE POWER CORRUPTS
ABsOLUTELY. This aphorism is quite apt here, be-
cause this Bill not only makes major changes to col-
lege sports, but makes them immune from lawsuits
and from state laws designed to protect the rights of
athletes in their state. This is a huge power grab, as
federal courts and state legislatures have in the past
played an important role in protecting the rights of ath-
letes, coaches, schools and the public. For example,
you may remember that, for years, the NCAA didn’t
allow athletes to earn a nickel by endorsing products
and the like. “Amateurism” was the excuse, a concept
mocked by Supreme Court Justice Brett Kavanaugh in
2021. But even before Kavanaugh’s trenchant com-
ments, the problem had mostly been solved by Califor-
nia’s legislature passing a short and simple law, which
was quickly adopted by most of the other states, and
also by antitrust litigation on behalf of UCLA bas-
ketball star Ed O’Bannon, Shawne Alston and others.
Problem solved.

But under this Bill, there will be no problems
solved in court, no problems solved by States, because
Congress is being asked to eliminate those avenues for
those hurt by the Bill. This broad preemption provi-
sion puts the NCAA squarely in charge, indefinitely, no
matter how badly it misbehaves.

So, to summarize, if this Bill passes, and contains
a problem or two or three, no one — not the Supreme
Court, not any or all 50 state legislatures, and not the
President of the United States can fix it — except Con-
gress. Is that wise? Is that fair? Our country prides
itself on allowing the aggrieved to seek remedies, and
is also proud of the separation of powers. But they will
be gone as to college sports, while remaining alive and
well for the rest of our economy. Why? If the courts
can address immigration and other important issues,

and if the state courts can address Al and other im-
portant issues, why are they t incompetent to address
college sports?

SIMPLIFY, SIMPLIFY, SIMPLIFY. If Congress really
wants to improve college sports, it ought to take up
these issues one or two at a time. It also needs to aban-
don the notion that neither the courts nor the States
can operate in this area. Want to fix eligibility rules, or
transfer rules, or both? Write a short and simple bill,
debate it thoroughly, and vote on it. Everyone should
know what they’re voting on, and if it passes there’s no
reason it shouldn’t hold up in court. Don’t offer us an
overstuffed bill with a lot of stuff that wouldn’t pass on
its own, that’s just hiding the ball.

And please don’t make the NCAA immune from
antitrust litigation and state legislation. We have sepa-
ration of powers in the U.S., and federalism, and al-
though Congress may have a role to play here (although
it has many higher priorities), so do the courts and the
states. There are already constitutional limits on each
these roles, and there is no need to make special rules
for sports. If the courts can review the conduct of busi-
nesses, individuals, and presidents, it should be able
to review the conduct of the NCAA. And if the states
are to have their proper role in our federalistic political
system, there is no reason why college sports issues are
outside the power of the states.

WHAT’S THE HURRY, THE HOUSE SETTLEMENT
HAS JUST BEGUN TO BE IMPLEMENTED

The NCAA and its supporters in Congress act as if
the college sports has many problems and no solutions
other than federal legislation. But the organization just
reached one of the largest settlements ever, complete
with a plan for the future, in House v. NCAA.

Charley Baker, head of the NCAA, lauded the
House settlement, calling it “one of the biggest chang-
es ever in college sports ... and creates a future that
comes with choices, not bankruptcy.” Why, after only
a few months under House, are we turning college
sports upside down, without a track record of how this
landmark settlement is working.

Again, if the NCAA wants to make a change on the
House deal, easily understood by Congress, such as the
proposed increase in the amount of revenue sharing,
let’s do it. But let’s not be in such an all-fired hurry to
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change a half dozen other things before the dust settles
from House.

THERE 1s A BETTER WaAy. A far better idea than
having Congress govern college sports with this level
of detail, and immunity from various checks and bal-
ances, great difficult in tweaking any errors, is to al-
low the athletes (at least in the money-making sports)
to form labor unions. This suggestion, proposed in a
short and simple bill offered by Senator Chris Mur-
phy and supported by Tennessee Athletic Director
Danny White, among others, would allow a big-time
sport like D1 football to handle relations between the
schools, the NCAA and the athletes more like the pro-
fessional leagues, where it works quite well. The rules
governing the sports would be negotiated among the
interested parties, not dictated by busy politicians, and
they would be good for three or four years, not for-
ever. Rules contained in a collective bargaining agree-
ment cannot be challenged in any court, and issues
of interpretation are resolved by highly skilled private
arbitrators, with no right to appeal. s. After the pas-
sage of a few years, problems can be identified and
fixed, and new issues can be addressed and if neces-
sary compromised.

Different rules could be created by unions for dif-
ferent sports. Just speculating here, but we could have
one union each for football, men’s basketball, wom-
en’s basketball, and one for all the other sports. And
if it’s not working perfectly, it can be adjusted in a few
years by negotiation among the interested parties — not
by busy Senators and Congressmen with little back-
ground in college sports.

* k k

Let me sum it up this way: Do we want college
sports to be governed by a massive new set of detailed
rules, written by the NCAA, approved by slim margins
in each House of Congress, and untouchable by any-
one but Congress, which could take years? I think not.

Len Simon is a lawyer (semi-retired) and law
professor (retired) residing in San Diego. He
has taught courses on Sports and the Law at
Duke, the University of San Diego, and UC
Irvine, and has represented Major League
Baseball, The San Diego Padres, NWSL soccer
players, college coaches suing the NCAA, and
has also done a wide variety of non-sports

litigation, emphasizing antitrust and securities

fraud.
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Betting on the Boundaries: The Legal
Fault Lines Reshaping U.S. Sports
Wagering

Seven years after the Supreme Court’s decision,
the emergence of prediction markets, integrity
prosecutions, and athlete-protection disputes
now challenge the contours of regulatory
authority over sports wagering.

By Ismael Orduna Pérez, Sports & Esports Law
Attorney

In Murphy v. National Collegiate Athletic Associa-
tion (2018), the Supreme Court invalidated the Pro-

fessional and Amateur Sports Protection Act (PASPA),
thereby empowering each state to legalise sports wa-
gering. Thirty-nine states and the District of Columbia
currently operate legal markets (NCAA, 2026).

This expansion has given rise to a distinct body of
litigation, characterised by three principal fault lines:
the allocation of regulatory authority, the protection of
competitive integrity, and the distribution of harm gen-
erated by the market.
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Who may regulate: prediction markets and the
states

The most acute jurisdictional contest opposes fed-
erally regulated prediction markets to state gaming law.
Platforms such as Kalshi permit users to trade ‘event
contracts’ on sporting outcomes and contend that the
Commodity Exchange Act (CEA) confers exclusive
regulatory authority upon the Commodity Futures
Trading Commission (CFTC), rather than state regula-
tors. Kalshi seeks a unified federal regulatory frame-
work in lieu of the current patchwork of state regimes.
The stakes are considerable: sports contracts account
for approximately 90 percent of Kalshi’s trading vol-
ume, with the company reportedly exceeding $1 bil-
lion in trading on a single Super Bowl (Fortune, 2026).
In response, states argue that these platforms operate
de facto unlicensed sportsbooks, circumventing licens-
ing, consumer protection, and tax obligations imposed
on legal operators, and maintain that Congress did not
envisage the CEA as a vehicle for nationwide gam-
bling authorisation.

The dispute centres on a narrowly drawn statuto-
ry provision. The CEA’s ‘special rule’ authorises the
CFTC to review and prohibit an event contract solely
where the contract involves an enumerated activity,
such as unlawful conduct or ‘gaming’, and is contrary
to the public interest (Congressional Research Service,
2026). The relevant precedent originated in the politi-
cal, rather than sporting, context. After the CFTC clas-
sified Kalshi’s congressional control contracts as ‘gam-
ing’ and prohibited them, the U.S. District Court for
the District of Columbia held in September 2024 that
elections do not constitute games and that the agency
had exceeded its statutory mandate (KalshiEX LLC v.
CFTC, 2024). Following the CFTC’s decision to with-
draw its appeal in 2025, Kalshi introduced sports con-
tracts, prompting states to issue cease-and-desist let-
ters (Congressional Research Service, 2026). The core
question now before the courts is whether wagering on
a sporting event constitutes ‘gaming’ when wagering
on an election does not.

The courts remain divided. In April 2026, the Third
Circuit Court of Appeals held, by a 2—1 majority, that
the CFTC possesses exclusive jurisdiction over Kalshi’s
sports-event contracts, thereby precluding New Jersey
from enforcing its gaming laws. This constituted the

first federal appellate decision on the matter (CNBC,
2026). Conversely, in July 2026, Judge Analisa Tor-
res of the Southern District of New York reached the
opposite conclusion, denying Kalshi a preliminary in-
junction and determining that the company was unlike-
ly to demonstrate CEA preemption (KalshiEX LLC v.
Williams, 2026). Subsequently, the CFTC initiated
litigation against at least nine states to assert federal
supremacy (CCN, 2026). Additionally, three Califor-
nia tribes have intervened, arguing that the contracts
contravene the Indian Gaming Regulatory Act (IGRA)
and infringe upon the tribal exclusivity enshrined in
their compacts; a district court denied their motion for
injunctive relief, and an appeal is pending before the
Ninth Circuit. Most commentators anticipate that the
Supreme Court will ultimately resolve this conflict
within the next one to two years.

Integrity: prosecutions and the bargaining
backstop

The second principal fault line concerns integrity,
which was subjected to its most severe test in 2025.
On 23 October 2025, federal prosecutors in Brooklyn
arrested thirty-four individuals in connection with two
related schemes, implicating Miami Heat guard Terry
Rozier, Portland Trail Blazers coach Chauncey Bil-
lups, and former player and coach Damon Jones (NBC
News, 2025). The indictments describe two spheres:
an insider-tipping ring that facilitated proposition bets,
and a series of rigged high-stakes poker games, alleg-
edly orchestrated by organised crime families, utilising
marked cards, manipulated shuffling machines, and le-
veraging the involvement of former professional ath-
letes (Britannica, 2026). Prosecutors allege that Rozier
provided associates with advance notice of his early
departure from a 2023 game, enabling wagers totalling
approximately $200,000 on his statistical ‘unders’, and
that Jones disclosed non-public information regard-
ing star players’ health, with such tips prosecuted as
wire fraud in at least seven games between 2023 and
2024 (NBC News, 2025). Jones pleaded guilty in April
2026, while Billups awaits trial in November 2026.
The case, designated ‘Operation Nothing But Bet’, is
linked to the 2024 lifetime ban of Jontay Porter, who
also pleaded guilty and was reportedly coerced by co-
conspirators due to gambling debts (Britannica, 2026).
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Two legal aspects of the scandal warrant particular
attention. First, proposition (‘prop’) bets on individual
performance are central: the outcome of such bets may
hinge on a single player’s early exit, rendering inside
information especially valuable. The National Basket-
ball Association (NBA) has identified these markets
as particularly susceptible to manipulation and has
requested that its affiliated sportsbooks consider dis-
continuing the riskiest offerings, whilst asserting that
its internal safeguards successfully detected the irregu-
lar activity. Secondly, disciplinary measures are pri-
marily governed by collective bargaining rather than
solely by criminal law. When the NBA withheld Ro-
zier’s salary, an arbitrator directed the league to remit
his full $26.6 million compensation, determining that
the collective bargaining agreement (CBA) precluded
withholding based solely on the existence of an ongo-
ing investigation—a position the National Basketball
Players Association (NBPA) advanced on the basis of
the presumption of innocence. This episode illustrates
that league-imposed sanctions, however expeditious,
remain subject to negotiated procedural guarantees.

Who bears the harm: athletes and a federal bill

The third principal fault line concerns the allo-
cation of harm. NCAA President Charlie Baker has
urged state commissions to prohibit proposition bets
on individual college athletes, citing both integrity
risks and the prevalence of abuse (NCAA, 2026). An
NCAA survey of over 20,000 student-athletes revealed
that 51 percent of Division I men’s basketball play-
ers have experienced social media abuse related to
their performance, much of it perpetrated by bettors
who, in the words of one conference commissioner,
blame players for ‘ruining a parlay’ (ESPN, 2026).
At least fourteen states have imposed restrictions on
college player proposition bets, with Louisiana, Mary-
land, Ohio, and Vermont among the earliest adopters,
while Missouri declined to implement similar mea-
sures (NCAA, 2026; ESPN, 2026). Representatives of
sportsbook operators contend that broader regulated
markets enhance detection by expanding the statisti-
cal baseline, and emphasise that platforms already ex-
clude users who harass athletes. Meanwhile, athletes
remain subject to a parallel prohibition: in November
2025, Division I institutions voted to maintain the ban
on student-athletes wagering on any sport in which the

NCAA sponsors a championship, and the Association
has permanently excluded several players for match-
fixing (CNN, 2025).

Congress has now intervened. The Supporting Af-
fordability and Fairness with Every Bet Act (SAFE Bet
Act), introduced by Representative Paul Tonko and
Senator Richard Blumenthal and referred to commit-
tee in both chambers, would reverse the post-Murphy
default: sports betting would be prohibited nationwide
unless a state secured the Attorney General’s approval
by satisfying federal minimum standards. These stan-
dards include a cap of five deposits per user within any
twenty-four-hour period, a prohibition on credit-card
deposits, mandatory affordability checks prior to wa-
gers exceeding $1,000 in a single day or $10,000 in a
month, the establishment of a national self-exclusion
clearinghouse, and restrictions on advertising and the
use of artificial intelligence to profile bettors or promote
‘microbets’ (SAFE Bet Act, 2025). In the wake of the
October 2025 arrests, Tonko corresponded with seven
professional leagues, urging them to support manda-
tory safeguards rather than await further scandal. In-
dustry groups oppose imposing a federal regulatory
layer on what has historically been a state-regulated
market, cautioning that advertising restrictions and af-
fordability checks may divert bettors to illicit offshore
operators. Several regulatory approaches could ulti-
mately prevail, whether through a federal commodities
framework for prediction markets, the establishment
of combined criminal and arbitral standards to safe-
guard integrity, or the implementation of nationwide
consumer protection requirements. Regardless of the
outcome, three converging forces are now challenging
the settlement established by Murphy, and the terms of
forthcoming litigation will redefine the legal landscape
as set out by the Court in 2018.
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Could This Time Be Different?
College-Athlete Unionization in the
NIL and Revenue-Sharing Era

Stanford football’s new players-association
chapter revives a question that college sports
can no longer answer solely by invoking
amateurism.

By Justin B. Kozubal, Ph.D

Abstract

No single antitrust ruling made college athletes
employees. Collectively, however, O’Bannon,
Alston, the NIL marketplace, direct institutional rev-
enue sharing, and the new challenges to compensation
limits have materially changed the employee-status
analysis. Stanford’s conference-oriented organizing
model may also answer the scale problem that defeated
Northwestern.

A New Chapter, but Not Yet a Union

On July 27, 2026, Stanford football players an-
nounced that they had formed the first campus chapter
of the College Football Players Association (CFBPA).
Seniors Fisher Anderson and Ernest Cooper were se-
lected as player representatives, and the organization
described the Stanford chapter as a foundation for
broader player representation and, eventually, collec-
tive bargaining at the conference level. The announce-
ment is an important development, but its legal mean-
ing should not be overstated: Stanford’s players have
not yet petitioned the National Labor Relations Board
(NLRB) for an election, the CFBPA has not been cer-
tified as their exclusive bargaining representative,
and Stanford has not voluntarily recognized a union
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(College Football Players Association [CFBPA], 2026;
Murphy, 2026).

That distinction matters. A players association can
provide education, legal referrals, advocacy, leader-
ship development, and a coordinated athlete voice
without possessing the statutory powers of a union. A
certified union, by contrast, represents employees in
an appropriate bargaining unit and can compel an em-
ployer to bargain in good faith over wages, hours, and
other terms and conditions of employment. Stanford’s
chapter is therefore best understood as organizing in-
frastructure: a first step intended to build the member-
ship, leadership, and conference-wide alignment that a
later labor-law strategy would require (CFBPA, 2026;
National Labor Relations Board [NLRB], n.d.-a).

Still, the announcement invites a serious question.
College athletes have attempted to unionize before.
Why might this effort be different? The answer is not
that House v. NCAA automatically converted athletes
into employees; it did not. The answer is that the eco-
nomic facts surrounding major-college athletics have
changed so substantially that a future decision-maker
would be evaluating a different relationship from the
one presented in Northwestern more than a decade ago.

Northwestern: The Question the Board Chose
Not to Answer

The modern unionization debate began in earnest
at Northwestern University. In 2014, an NLRB region-
al director concluded that Northwestern scholarship
football players were employees under Section 2(3) of
the National Labor Relations Act (NLRA). The direc-
tor emphasized the university’s extensive control over
the players’ football activities and treated grant-in-aid
scholarships as compensation for athletic services. The
proposed bargaining unit included scholarship play-
ers but excluded walk-ons, who did not then receive
comparable compensation (Northwestern University,
2014).

In 2015, the full NLRB declined to exercise ju-
risdiction and dismissed the petition. The Board did
not hold that college football players could never be
employees, nor did it reverse the regional director’s
factual employee-status analysis. Instead, it focused
on the structure of Football Bowl Subdivision com-
petition. Northwestern was the only private institution
then competing in the Big Ten, while the conference’s

public universities were beyond the NLRB’s jurisdic-
tion and subject to varying state labor laws. Certify-
ing a single team, the Board reasoned, could create
instability in a league governed through common rules
(Northwestern University, 2015).

Northwestern therefore became less a definitive
rejection of athlete employment than an institutional
warning about scale. Team-by-team bargaining inside
an integrated national competition may be legally pos-
sible, but it is operationally awkward. The decision im-
plicitly favored a broader solution—conference-wide,
multiemployer, or legislative—without establishing
how such a solution could be reached.

From O’Bannon to the NIL and Revenue-Sharing
Era

The compensation model that framed Northwest-
ern no longer exists. Its erosion can be traced through
a sequence of antitrust cases rather than a single judi-
cial declaration. In O’Bannon v. NCAA, former UCLA
basketball player Ed O’Bannon challenged NCAA re-
strictions that prevented football and men’s basketball
players from receiving compensation connected to the
commercial use of their names, images, and likenesses.
The Ninth Circuit affirmed that the NCAA’s compen-
sation rules were subject to antitrust scrutiny and that
the challenged rules violated Section 1 of the Sherman
Act, although it rejected the district court’s proposed
remedy of deferred cash payments. O’Bannon did not
create the modern NIL marketplace, but it supplied an
early and foundational rejection of the premise that
amateurism insulated all athlete-compensation restric-
tions from ordinary competition law (O’Bannon v.
NCAA, 2015).

In NCAA v. Alston, the Supreme Court unani-
mously affirmed that NCAA limits on education-re-
lated benefits violated federal antitrust law. Although
the Court addressed a defined category of benefits
rather than all athlete compensation, its reasoning re-
jected any broad judicial immunity for NCAA rules.
Justice Brett Kavanaugh’s concurrence went further.
He questioned a system in which competitors agree to
suppress compensation and specifically identified col-
lective bargaining, or another negotiated agreement as
a possible method for sharing revenues with athletes
(NCAA v. Alston, 2021, pp. 44-45).
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The NCAA’s interim NIL policy followed in July
2021. NIL rights initially preserved a conceptual
boundary: athletes could receive third-party compensa-
tion for commercial use of their identities, but schools
generally did not pay them to play. That boundary be-
came increasingly difficult to maintain as collectives,
recruiting markets, transfer decisions, and institutional
involvement connected athletic performance to eco-
nomic value (NCAA, n.d.-a).

The final approval of the House settlement in June
2025 changed the relationship more directly. The
settlement resolved House, Hubbard, and Carter, pro-
vided approximately $2.8 billion in back damages, and
authorized participating Division I institutions to pro-
vide athletes benefits tied to a percentage of defined
athletics revenues. The initial annual cap was approxi-
mately $20.5 million per institution for 2025-26 and is
designed to rise over the settlement period. The frame-
work also created new rules for third-party NIL review
and replaced scholarship limits with roster limits for
participating programs (NCAA, n.d.-b).

House is an antitrust settlement, not a labor rul-
ing. It does not declare athletes employees, establish a
union, require collective bargaining, or determine how
federal wage-and-hour, tax, workers’ compensation, or
Title IX rules apply. Yet its practical significance for
labor analysis is unavoidable. When a university di-
rectly pays an athlete under a system tied to athletics
revenue, “compensation” is no longer confined to the
legal characterization of a scholarship, apparel, meals,
or academic support. One of the most contested ele-
ments in Northwestern has become much easier for or-
ganizing athletes to allege and prove.

Nor did House end the antitrust conflict. In June
2026, USC football player Talanoa Ili and Stanford
quarterback Charlie Mirer filed Ili v. NCAA in the
Northern District of California. Their proposed class
action challenges the revenue-sharing cap and restric-
tions administered through the College Sports Com-
mission, alleging violations of federal and California
antitrust law and laws in 17 states that protect athlete
NIL rights. The case remains at an early stage, and its
allegations have not been adjudicated. Its significance
here is structural: less than one year into the direct-pay
system, athletes are already challenging the rules that
limit institutional and associated third-party compen-
sation (Ili v. NCAA, 2026; Schrotenboer, 2026).

The settlement has also generated a separate gen-
der-equity controversy. Female athletes appealed the
damages allocation on the ground that it dispropor-
tionately directs compensation to football and men’s
basketball athletes and conflicts with Title IX. The ap-
peal concerns the settlement’s retroactive damages for-
mula, while schools’ prospective allocation decisions
may present distinct Title IX questions. The U.S. De-
partment of Education’s 2025 withdrawal of prior NIL
guidance did not resolve how courts will apply Title
IX to direct institutional revenue-sharing. These dis-
putes reinforce that the current system is not a settled
endpoint. It is an administered compensation market
whose caps, allocation rules, and enforcement mech-
anisms remain legally contested (Associated Press,
2025; Reuters, 2025).

Dartmouth and Johnson: The Employee
Question Reopens

Two developments between Alston and House
further weakened the assumption that participation
in college sports is categorically nonemployment. In
February 2024, an NLRB regional director held that
Dartmouth men’s basketball players were employees
because Dartmouth possessed the right to control their
work and the players performed that work in exchange
for compensation. The decision was notable because
Dartmouth did not award athletic scholarships and its
basketball program did not resemble the most profit-
able Power Four programs. The director nevertheless
found a sufficient economic relationship in benefits
that included specialized admissions consideration,
equipment, apparel, meals, lodging, tickets, and exten-
sive athletic support (Dehmel, 2024; Trustees of Dart-
mouth College, 2024).

The players voted 13-2 to be represented by SEIU
Local 560. Dartmouth refused to bargain while seeking
Board review. Before the full Board resolved the mer-
its, however, the players withdrew their petition at the
end of 2024 amid an anticipated change in federal la-
bor policy. The NLRB docket lists the matter as closed
by withdrawal. Dartmouth thus supplied a detailed
employee-status analysis and a successful election, but
it did not produce durable national Board precedent
(NLRB, n.d.-b; Qusba & Zhang, 2025).

In Johnson v. NCAA, the U.S. Court of Appeals
for the Third Circuit addressed a different statute, the
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Fair Labor Standards Act (FLSA), but reached a simi-
larly important conclusion: college athletes are not cat-
egorically barred from employee status because they
are students or because college sports have historically
been labeled amateur. The court held that an athlete
may be an employee when the athlete performs ser-
vices for another party, “necessarily and primarily” for
that party’s benefit, under that party’s control, and in
return for express or implied compensation or in-kind
benefits (Johnson v. NCAA, 2024, p. 180). Johnson did
not decide that every athlete is an employee. It required
a fact-intensive economic-realities analysis.

The NLRA and FLSA tests are not identical, and a
result under one statute does not dictate a result under
the other. Even so, Dartmouth and Johnson matter be-
cause both reject labels as substitutes for facts. They
direct attention to control, services, benefit, and com-
pensation—the very facts transformed most visibly in
revenue-generating college sports.

Applying the Modern Record to Stanford
Football

Stanford presents several characteristics that could
make it a stronger organizing platform than Northwest-
ern. First, Stanford is a private university and therefore
falls within the NLRB’s private-sector jurisdiction,
subject to the Board’s ordinary statutory and discre-
tionary analysis. Second, Stanford football competes
in a highly commercial Power Four environment in
which media, sponsorship, ticketing, postseason, and
brand value are inseparable from player performance.
Third, the post-House system permits direct institu-
tional compensation within a centrally administered
revenue-sharing framework. Fourth, football programs
exercise detailed control through required practices,
meetings, strength and conditioning, film study, travel,
medical protocols, conduct rules, media obligations,
and performance expectations (Murphy, 2026; NCAA,
n.d.-b).

Those facts map closely onto the common-law
considerations used in NLRA cases and the economic-
realities considerations identified in Johnson. The uni-
versity and athletics enterprise receive the benefit of
the players’ services. The program controls or retains
the right to control when, where, and how many es-
sential athletic services are performed. The players re-
ceive scholarships, institutional benefits, and—within

the post-House model—potential direct monetary
compensation connected to their status as athletes
(Johnson v. NCAA, 2024; Trustees of Dartmouth Col-
lege, 2024).

The strongest legal argument is therefore not that
payment alone makes every compensated athlete an
employee. Independent contractors and nonemployees
can also be paid. Rather, direct payment removes a ma-
jor factual ambiguity when combined with control, re-
quired services, and institutional benefit. The relation-
ship begins to resemble compensated labor conducted
within an educational setting, not an extracurricular
activity that happens to include financial aid.

Stanford’s chapter also responds to Northwestern’s
scale problem. The CFBPA has described a confer-
ence-level strategy rather than an isolated, single-team
endpoint. A conference-wide unit or coordinated group
of team units could better align bargaining with the
entities that establish competition rules. It could also
create a pathway to negotiated rules governing com-
pensation, health and safety, roster management, trans-
fer procedures, revenue sharing, grievance resolution,
and due process (CFBPA, 2026; Hare, 2023). Mirer’s
participation in Ili—legally separate from the CFBPA
effort—also shows that Stanford athletes are already
situated inside the next generation of compensation
litigation. Litigation can remove restraints, but it does
not itself create a durable mechanism through which
athletes negotiate replacement rules (Ili v. NCAA,
2026).

Why Unionization Is Still Far from Inevitable

The factual case for employee status may be stron-
ger, but the procedural and structural barriers remain
formidable.

First, the NLRB is politically contingent. In Febru-
ary 2025, the acting general counsel rescinded Memo-
randum GC 21-08, which had taken the position that
certain college athletes are employees protected by
the NLRA. As of July 2026, the Board operates with a
three-member, 2—1 Republican-appointed majority. A
new petition would therefore enter an agency environ-
ment less favorable to expansive employee-status the-
ories than the one in which Dartmouth prevailed at the
regional level. The underlying statute has not changed,
but enforcement priorities and doctrinal interpretation
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can change with Board composition (NLRB, 2025;
NLRB, n.d.-c).

Second, bargaining-unit design remains difficult.
The NLRB regulates most private universities, but
it generally does not regulate state universities. The
ACC, like other major conferences, contains both. A
conference-wide bargaining strategy must therefore
address a jurisdictional patchwork of federal and state
labor law. It must also identify the employer or employ-
ers with authority over the subjects to be bargained: the
university, conference, NCAA, or some combination.
A conference cannot bargain away control it does not
possess, while a university cannot unilaterally alter ev-
ery conference or NCAA rule (Northwestern Univer-
sity, 2015).

Third, the athlete workforce turns over rapidly.
Eligibility windows, transfers, early professional de-
partures, and roster changes complicate continuity,
leadership, contract ratification, and grievance admin-
istration. Those problems are manageable—many in-
dustries bargain for mobile or seasonal workers—but
they require durable institutions that outlast any one
roster.

Fourth, collective bargaining would open difficult
substantive questions. Would football bargain sepa-
rately from basketball or Olympic sports? Would all
players share revenue equally, or would compensation
vary by sport, position, performance, market value, or
individual publicity rights? How would a collective
agreement interact with Title IX, scholarship protec-
tions, academic standards, medical decision-making,
roster caps, and transfer rules? The pending gender-
equity challenge to the House damages allocation
does not answer how Title IX applies to prospective
institutional payments, but it warns against assuming
that revenue production alone supplies the governing
allocation rule. Which matters would remain nonnego-
tiable academic judgments? Employee status may also
trigger consequences involving wage-and-hour law,
payroll taxation, workers’ compensation, unemploy-
ment insurance, and vicarious liability (Associated
Press, 2025; Johnson v. NCAA, 2024; Reuters, 2025).

Finally, labor law offers both rights and tradeoffs.
A certified union gains exclusive-representation rights
and access to bargaining, grievance procedures, and
protected concerted activity. In return, compensa-
tion restraints and other negotiated rules may receive

protection through labor law’s nonstatutory labor ex-
emption from antitrust scrutiny (Brown v. Pro Foot-
ball, Inc., 1996). That feature helps explain why some
athletics administrators now view collective bargain-
ing not merely as a threat but as a potential source of
enforceable stability (Murphy, 2025). The price of that
stability, however, is giving athletes an actual seat at
the negotiating table.

Association, Voluntary Recoghnition, or Federal
Legislation?

Stanford’s organizing effort could develop through
several pathways. The most conventional would be an
NLRB representation petition seeking a defined unit
of Stanford football players. That approach provides
a statutory process, but it risks an unfavorable Board
ruling and may recreate Northwestern’s single-team
concerns.

A second pathway would emphasize multiple cam-
pus chapters and seek a conference-level bargaining
structure. This is strategically responsive to the inte-
grated nature of college sports, although it raises diffi-
cult questions about joint or multiemployer bargaining
and the inclusion of public universities.

A third pathway would be voluntary recognition
or another negotiated agreement outside a contested
NLRB election. Universities and conferences could
choose to recognize athlete representatives and ne-
gotiate defined matters without waiting for a final
employee-status ruling. Such an agreement would re-
quire careful drafting to determine whether it is a true
collective-bargaining agreement, a nonstatutory par-
ticipation agreement, or something in between—and
whether it receives the labor-law protections needed to
stabilize shared rules.

The fourth, and perhaps most durable, pathway
is federal legislation. Congress could classify college
athletes, exclude them from employment law, create
a special status, or establish a sector-specific bargain-
ing mechanism. It could also address bargaining units
that cross public and private institutions and define the
relationship among athletes, schools, conferences, and
the NCAA. Any legislation granting the NCAA anti-
trust protection without meaningful athlete representa-
tion, however, would solve the institutions’ coordina-
tion problem while leaving the athletes’ representation
problem intact (Gould & Ehrlich, 2026).
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Could This Time Be Different?

Yes—but “different” should not be confused with
“inevitable.” Northwestern failed at the Board level be-
cause the NLRB declined jurisdiction in a fragmented
league and public-private system. Dartmouth demon-
strated that athletes could win an election, but the case
ended before the full Board created precedent. Stan-
ford arrives after O’Bannon, Alston, the emergence of
NIL, Dartmouth, Johnson, House, and now Ili, in an
environment where direct athlete compensation and
institutional control coexist openly while the limits
on that compensation remain contested (Ili v. NCAA,
2026; Northwestern University, 2015; Qusba & Zhang,
2025).

That altered economic reality strengthens the legal
claim that at least some athletes—most clearly those
in heavily commercialized, revenue-generating pro-
grams—perform compensated services under univer-
sity control. It also makes the absence of formal athlete
representation more conspicuous. Schools, conferenc-
es, the NCAA, Congress, courts, collectives, and set-
tlement administrators all help determine how money
and power move through college sports. The athletes
whose labor creates the product still lack a stable, col-
lectively authorized voice in setting those rules.

Stanford’s chapter does not resolve the employee
question. It does something more preliminary and, per-
haps, more consequential: it begins building an institu-
tion capable of asking that question at scale. If other
teams follow, the next college-athlete labor case may
not look like Northwestern’s isolated petition or Dart-
mouth’s single roster. It may present a coordinated de-
mand for representation in a marketplace that already
pays athletes, regulates their compensation, and de-
pends on their services.

No single antitrust case created a union or conclu-
sively established employee status. Together, however,
O’Bannon, Alston, the NIL marketplace, House, and
Ili make it increasingly difficult to describe major-
college athletes as uncompensated participants outside
the labor market. Stanford’s players are now testing
whether the law—and college sports leadership—will
follow the economic model to its logical next question:
if institutions and athletes are already negotiating the

price of athletic services, when will athletes gain the
right to negotiate the rules collectively?

Dr. Justin B. Kozubal is a Visiting Assistant
Professor of Sport Leadership and Management
at Miami University. His scholarship and
teaching focus include sport law, governance,
risk, and the business of intercollegiate and
professional sport. The views expressed are
those of the author.
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When Child’s Play Becomes Work -
Examining Youth Sports
By Christopher Egi

Somewhere in America, a fourteen-year-old child
performs grueling physical work for twenty-five to
thirty-five hours each week. This child reports early,

stays late, and performs under pressure in an environ-
ment built for adults’ financial benefits. Their supervi-
sors, all adults, set their schedule, control participation,
evaluate performance, and decide whether the child
may continue. If the child were to ever suffer a seri-
ous injury, their family, not the institution they work
for, would likely bear any financial consequences. If
the child refuses to compete while injured, objects to
unsafe conditions, or reports mistreatment, the adults
controlling the child’s future opportunities would
also control the complaint process. And perhaps most
damning, the child is unpaid.

In almost any other industry, these facts would
prompt immediate questions about child labor. But
not here. Because this child is not called a worker. The
child is called an athlete. And their work is called play.

Nowhere is this fiction of play more pronounced
than at elite youth sports academies, where young ath-
letes train year-round, travel nationally, and perform
for institutions that use their talent to attract students,
sponsors, and millions of dollars in revenue. For these
children, commercialization has transformed play into
work.

This Article argues that, under the four-part eco-
nomic realities test articulated by the Third Circuit in
Johnson v. NCAA, some athletes at these academies
should be recognized as employees under the Fair La-
bor Standards Act (FLSA).* That conclusion does not
require treating every academy as malicious, or every
young athlete as an employee. Rather, it requires look-
ing beyond the label of play to examine the economic
realities of these relationships.

College sports offer a cautionary tale about the
costs of postponing that inquiry. After years of resist-
ing challenges to a system built on unpaid labor and
protected by the label of amateurism, the NCAA and
legislators are now struggling to manage the conse-
quences. Properly assessing athletes’ employment
status under Johnson would allow the youth sports in-
dustry to confront these questions deliberately, before
litigation forces it to restructure a deeply entrenched
model under pressure.

This Article proceeds in three parts. Part I exam-
ines the business model of elite youth sports academies

4 Johnson v. Nat’l Collegiate Athletic Ass’n, 108 F.4th 163, 180 (3d
Cir. 2024).
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and explains how institutions may convert the success
and reputation of highly recruited athletes into tuition
and institutional value, through what this Article calls
enrollment premium revenue. Part II applies the four-
part economic realities test articulated in Johnson to
the relationship between elite young athletes and their
academies. Part III considers why employment status
matters for compensation, safety, and accountability,
while also recognizing the limits of employment law
as a response to the broader commercialization of
youth sports.

The Big Business of Children’s Talents

Although elite secondary school competition in-
creasingly resembles college sports, they have sub-
stantially different economic models. College athletics
relies on large media rights agreements worth hun-
dreds of millions of dollars annually. Broadcast reve-
nue at the high school level remains in its infancy, even
as institutions such as Mater Dei begin to ink multi-
million dollar broadcasting deals.> An inquiry into the
employment status of youth athletes therefore requires
a different framework for understanding how youth
athletes create value. At elite academies, the primary
mechanism is leveraging their talents to attract tuition-
paying students.

The underlying market for elite youth athletes is
driven by competition by lower ranked athletes for an
increasingly narrow set of elite outcomes. As fami-
lies chase the promise of college scholarships and the
lure of NIL deals or professional play, parents spend
heavily on their children’s training and exposure. Ac-
cording to data from the Aspen Institute, the typical
travel-sport family now commits over $1,000 per sport
for each child, though these figures often swell beyond
$10,000 for top-tier hopefuls once specialized training,
premium gear, and national travel schedules are tal-
lied.® These expenses reflect an effort to purchase the
instruction and exposure necessary to create a credible
pathway to higher levels of competition.

5 See Rebecca Tauber, California High School Mater Dei Signs
10-Year, 7-Figure Multimedia Rights Agreement with Playfly
Sports, N.Y. Times (Mar. 19, 2025), https://www.nytimes.
com/athletic/6216896/2025/03/19/mater-dei-highschool-
media-deal-playfly-nil/

6 See generally Aspen Inst., State of Play 2024 (2024)

That demand has created an immense opportunity
for sports academies that offer a chance at the next
level. At IMG Academy, a 600-acre sports campus in
Bradenton, Florida, annual boarding-school tuition can
reach nearly $100,000. In exchange, families receive
not only academics and access to professional-grade
facilities, but an integrated pathway built around sport-
specific coaching, strength and conditioning, nutrition,
mental-performance training, national competition,
and college placement.

Competition for these tuition-paying families re-
quires academies to offer more than resources. They
must offer proximity to elite opportunities, supported
by winning teams and successful alumni who demon-
strate what students might achieve by enrolling. Win-
ning on this value proposition makes it necessary for
schools to secure the best talent in the country, with
these elite schools recruiting top ranked players, pro-
viding them full scholarships, and leveraging their tal-
ents to succeed at the national level. Once they have a
brand, they can leverage that to attract less talented ath-
letes who are willing to pay full tuition for proximity.

This Article calls the resulting revenue enrollment
premium revenue, or EPR. Under this model, schol-
arships for a relatively small number of elite athletes
may generate competitive success and institutional
prestige that attract a much larger population of tuition-
paying athletes to affiliated development programs.

Montverde Academy’s basketball program is one
illustration of this model. In 2013 and 2014, Mont-
verde won back-to-back national high-school basket-
ball championships behind the leadership of acclaimed
coach Kevin Boyle, kicking off a multi-year stretch
where Montverde won eight national championships
and produced seventeen first-round NBA Draft picks,
including the No. 1 overall picks in 2016 (Ben Sim-
mons), 2021 (Cade Cunningham), and 2025 (Cooper
Flagg). At the beginning of this run, the school fielded
two men’s basketball teams: junior varsity and varsity.
The following year, it launched the Center for Basket-
ball Development, which has grown to include seven
additional men’s basketball teams as of today.

The pricing of Montverde’s basketball academy
programs provides a sense of the potential economic
scale of this model. The regular full tuition at Mont-
verde is $60,285 per year, while students in the Center
for Basketball Development pay an additional $6,000
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sports-academy surcharge.” If, for illustrative pur-
poses, all eleven players on the National Travel Team
received full scholarships, the school would forgo ap-
proximately $660,000 in tuition. By comparison, if
each of the seven additional boys’ basketball teams en-
rolled ten full-paying athletes, those teams would gen-
erate approximately $4.2 million in annual tuition rev-
enue, more than six times the tuition foregone for the
National Travel Team. To be clear, this is not a claim
about Montverde’s actual profits or motives, but rather,
an illustration of how the success of a small group of
elite athletes may support a much larger tuition-paying
ecosystem and create substantial economic value for
the institution.

The significant profit potential inherent in the EPR
framework has caught the eye of institutional capital.
In 2023, the sale of IMG Academy to BPEA EQT, a
private equity group, reached a valuation near $1.25
billion.?

Johnson and the Employment Question

The Third Circuit’s decision in Johnson v. NCAA,
108 F.4th 163 (3d Cir. 2024), supplies a doctrinal
framework for assessing whether the relationship be-
tween these high school athletes and their schools is
one of employment.’ In Johnson the court examined
the question at the collegiate setting. The court rejected
the NCAA'’s categorical argument that the tradition of
amateurism precludes employment status as a matter
of law, holding that the NCAA’s continued reliance on
the “frayed tradition” of amateurism “could not pre-
clude college-athlete employment status as a matter of
law.”!® The court also declined to import the unpaid-
intern Glatt primary-beneficiary test wholesale, finding
Glatt “not sufficiently analogous to the case at bar.”!!

7 Montverde Acad., Schedule of Charges 2025-26, https://
resources.finalsite.net/images/v1737658466/montverdeorg/
fm6gvq7frsmgvpwOv8cy/AdmissionFees-3.pdf (Center for
Basketball Development $6,000 surcharge).

8 Endeavor Holdings, Form 8-K Ex. 99.1 (Apr.

25, 2023), https://www.sec.gov/Archives/edgar/
data/1766363/000119312523113966/d503433dex991.htm

9 Johnson, 108 F.4th at 163

10 Johnson, 108 F.4th at 184

11 Johnson, 108 F.4th at 184 (rejecting wholesale import of the
unpaid-intern Glatt v. Fox Searchlight Pictures, Inc. primary-
beneficiary test into the college-athlete context).

Rather than accept the NCAA’s amateurism fal-
lacy or analogies to unpaid interns, the court provided
a four-part test for determining when the college ath-
letes might be employees. The test looks to whether
the athletes: (a) perform services for another party, (b)
necessarily and primarily for the [other party’s] ben-
efit, (c) under that party’s control or right of control,
and (d) in return for “express” or implied compensa-
tion or in-kind benefits.”'? For the top players at these
elite academies, all four factors weigh in favor of their
recognition as employees.

A.Services for another party. Academy athletes
train, compete, represent the school, appear
in broadcasts and promotional materials and
produce the victories upon which national
rankings and new programs are built. Their
performances are a core part of the academy’s
product, and the institution’s marketing mate-
rials treat them as such.

B.Necessarily and primarily for the institution's
benefit. While the athlete derives substantial
benefit from the academy relationship, includ-
ing elite coaching and exposure, Johnson’s
economic-realities inquiry, does not require
the athlete not derive a benefit. It asks which
party primarily benefits. For the best athletes
their opportunity set is not meaningfully
changed based on which academy they choose
to attend, or even if they attend one at all. The
same cannot be said in the inverse direction.
School’s ability to generate ERP and their
brand is distinctly tied to the specific athletes
they recruit and retain. The athlete’s brand
visibility serves the institution’s tuition-driven
business model, not the reverse, because the
institution is the party converting performance
into dollars.

C.Under the institution s control or right of con-
trol. Control at the Academy level is particu-
larly pervasive. The academy sets the training
schedule, the competition calendar, travel,
conduct rules, eligibility, roster status, playing
time, and recruiter access. At residential insti-
tutions, control extends to every element of the

12 Johnson, 108 F.4th at 178
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kid’s life, as the school is the student’s land-
lord, controls their meals and their free time.
On one hand, the athlete’s practical ability to
depart is constrained because to leave would
mean a loss of housing, school placement,
training, and recruiting visibility. On the other
hand, the school can often freely dismiss these
students for any behavioral issues or difficul-
ties. Johnson requires only that the institution
has a “right to control,” and the day-to-day
schedule an academy publishes and enforces
meets that threshold as a matter of pleading.

D.In return for express or implied compensa-
tion or in-kind benefits. While athletes at an
elite academy are not presently paid wages,
cash wages are not required under 29 U.S.C.
§ 203(g)." Instead, the compensation may be
implied or in-kind. The athletes at these acad-
emies receive a variety of benefits that would
satisfy this prong, such as free tuition, room
and board, and specialized gear. At schools
where tuition can reach as high as $100,000,
these benefits are significant.

Why Employment Status Matters

Recognizing elite youth athletes as employees
would allow them and their families to share in the
value their labor creates. If young athletes help schools
generate millions of dollars through EPR, treating their
contribution as legally valueless produces a systematic
transfer of wealth from children to the adults and insti-
tutions surrounding them. If the law were to recognize
that these athletes are providing labor, the federal mini-
mum wage becomes the starting point for a broader
economic conversation, creating leverage for athletes
to negotiate for greater compensation, revenue shar-
ing, protected trust accounts, and other arrangements
reflecting the value of their performance.

But the case for employee status is not purely eco-
nomic. Employment status also gives athletes crucial
protection within the child-adult relationships distort-
ed by commercial incentives. In this paradigm, par-
ents, coaches, and schools exist in a dual role. On one
hand, it’s their job to protect and develop children. On

13 29 U.S.C. § 203(g) (2018)

the other hand, they have made significant financial
or professional investment in these children continued
athletic performance that can distort their priorities.
This conflict is especially consequential because elite
athletes often depend on those same adults for playing
time, education, housing, scholarships, medical deci-
sions, and recruiting access. A child may therefore be
formally free to leave while practically unable to re-
port an injury, refuse unsafe participation, challenge
unpaid work, or complain about mistreatment. Though
neither the FLSA or employment law broadly would
eliminate those conflicts, they could, however, create
some checks and balances, like requiring accurate re-
cords, prohibiting retaliation for asserting wage rights,
and imposing consequences when institutions misuse
their control.

Conclusion

Under Johnson, elite youth athletes at elite sport-
ing academies are likely employees. Recognizing that
reality does not require concluding that sporting acad-
emies are malicious actors. It does, however, require
asking whether existing labor law provides necessary
guardrails against the unwitting construction of large
and growing commercial ecosystem that depends on
the uncompensated labor of children. Successful liti-
gation would establish that neither childhood nor ama-
teurism permits an institution to receive the benefits of
controlled labor without meeting its obligations as an
employer. It would also give young athletes access to
compensation, teach them that their labor has present
value, and provide remedies when institutions with-
hold wages or retaliate against them for asserting their
rights.

Return to Table of Contents

USL Super League CBA Moves
League Closer to NWSL Merger

By Christopher R. Deubert, Senior Writer

ast month, the USL Super League, a first division
women’s soccer league, agreed to a collective bar-
gaining agreement with its players that
tracks many of the same key terms that the NWSL and
its players union agreed to in August 2024, including
requiring player consent for transfers and no player
draft. The Super League also announced that it is
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changing to a spring to fall season, the same as the
NWSL, while also reportedly discussing interleague
competition with the NWSL. A merger between the
leagues thus seems increasingly likely.

The NWSL and the Super League

The NWSL has been in existence since 2012 and
has experienced considerable growth in recent years
across various metrics, including expansion to 16
teams. Nevertheless, the United Soccer League (USL)
which operates two levels of men’s professional soccer
beneath — but unaffiliated with — Major League Soccer
(MLYS), thought that the market for professional wom-
en’s soccer in the United States was still underserved.

Consequently, in 2021, the USL announced the
formation of the Super League, which began play in
2024 with eight clubs. Prior to the league starting play,
U.S. Soccer awarded the Super League Division 1
status, the highest level of sanctioning by the sports’
governing body. That status was based on the size of
the league’s markets and stadiums.

The NWSL is also a Division 1 league, inviting
comparisons between the leagues. The leagues already
play in some of the same markets (New York City area,
Washington, D.C., North Carolina, Kentucky), a fact
which will become more complicated as the leagues
continue to expand.

To date, the NWSL has retained its status as the
premier American women’s soccer league, even as it
faces increasing competition from overseas. At the
moment, the Super League is content to play second
fiddle. Indeed, several Super League clubs have ben-
efited by receiving NWSL players on loan.

Merger In Play?

History is unkind to the leagues’ prospects as in-
dependent businesses. In every prior situation where
a new sports league challenged an established rival,
the leagues eventually either merged or the challenger
folded. Such events date back to at least the 1903 merg-
er between the National League (founded in 1876) and
the American League (1901) to form today’s Major
League Baseball. The NFL, NBA, and NHL too have
all seen off rivals by incorporating some of their teams.

The NWSL’s response to the Super League’s
launch, however, was a historical aberration. Many
of the prior competitions between leagues resulted in

antitrust litigation. In contrast, the NWSL congrat-
ulated the USL and surmised that the Super League
would contribute to the continued growth of women’s
soccer.

The Super League’s CBA should help its competi-
tive standing, as it establishes some baseline employ-
ment protections like a $37,200 minimum salary, health
insurance, and housing benefits. The Super League’s
long-term prospects nevertheless remain uncertain as
one club, Spokane Zephyr FC, has just folded.

While NWSL and Washington Spirit star Trinity
Rodman reportedly received a lucrative offer from
the Super League’s DC Power during her 2025 free
agency, she ultimately returned to the Spirit. There has
otherwise not appeared to be significant competition
between the leagues for players.

The Super League’s new CBA may change that.
To that end, it was costly and unsustainable bidding
wars for players that precipitated the mergers in other
American sports leagues.

The players unions would resist consolidation. As
an initial matter, mergers historically result in the elim-
ination of at least some teams, which means less jobs.
Moreover, eliminating one of the leagues would elimi-
nate competition between the leagues for the players’
services, which would likely depress player salaries in
at least the short-term.

Operating a professional soccer team in the United
States — men’s and women’s — is a money losing prop-
osition, buffeted only by increased team valuations in
the long run. Nevertheless, players with greater ben-
efits and rights will only make the businesses costlier.

Deubert is Senior Counsel at Constangy,
Brooks, Smith & Prophete LLP
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From Pints to Performance -
Regulating the Modern Cricketer
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By Joel Leigh, of Megan Knowles

The England Men’s Test team that will face Paki-
stan at Headingley in August — the first match of three
in the series — will look rather different to the one that
slumped to a series defeat against New Zealand earlier
this summer.

There will be no Ben Stokes, or Brendon McCul-
lum, the latter having been removed from his post as
red-ball coach following the New Zealand series and
the former having announced his retirement from in-
ternational cricket (and, by extension, the Test captain-
cy) mid-session during the third Test at Trent Bridge.

Although Stokes attributed the decision to retire to
burnout and a need to rediscover his love for the game
of cricket by focussing his attentions on playing for his
county, he acknowledged that the nightclub incident
which led to both him and Gus Atkinson missing out
on the second Test had an impact on his thinking.

The Rex Rooms aftermath

That incident involved an altercation at a night-
club in west London in which a member of England
& Wales Cricket Board (“ECB”) security staff was
punched by Saracens academy player Totoa Auvaa, re-
portedly leaving the staff member requiring stitches.
Atkinson appears to have been the intended target.

The incident sparked two separate investigations.
The first, undertaken by the ECB, found that Atkinson
was the “victim of unprovoked attacks and did not re-
taliate”, while Stokes was not physically present for
the incidents which occurred. Both were issued with

written warnings in relation to breaches of contractual
obligations dealing with expected standards of conduct
and the requirement to act in England cricket’s best
interests.

While it appears that the ECB wanted to hold both
players accountable for breaches of a team curfew, im-
posed in response to a recent succession of alcohol-re-
lated incidents involving this England side, a degree of
ambiguity as to whether the curfew remained in force
beyond the end of the match came to the players’ aid.
The ECB have since reportedly tightened up their reg-
ulations in this regard, along with introducing formal
guidelines surrounding alcohol.

The second investigation was undertaken by the
Cricket Regulator, a body independent of the ECB
which is charged with regulating the professional do-
mestic game and whose remit includes investigating
alleged breaches of the ECB Cricket Regulations.

The Regulator duly investigated the incident and
found “insufficient evidence to establish that any regu-
latory breach occurred”, allowing both Stokes and At-
kinson to return for the third Test.

From a regulatory perspective, an interesting ques-
tion arises as to the extent to which disciplinary pro-
cedures can help contribute to a “high performance”
culture. So, what lessons might the ECB learn from
other sporting bodies?

Frank’s fines

For organisations looking to improve results, dis-
ciplinary regulations might not be the first and most
obvious implement to reach for in the sporting toolbox.
More conspicuous solutions might include increased
sophistication in the use of data and analytics; im-
proved fitness and conditioning; the hiring of techni-
cal coaching staff. Think David Brailsford’s infamous
“marginal gains”, or the Oakland Athletics’ “Money-
ball” approach.

But there is precedent for the belief that off-field
discipline directly translates to success on it. The All
Blacks, for example, have become known for their tra-
dition of “sweeping the sheds”, tidying and cleaning
the locker room after a game, as a show of humility
and a reminder that no one player is larger than the
team.

Football, particularly at the highest level, has a far
greater challenge on its hands where containing egos is
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concerned. Within teams, fines systems are a common
method of seeking to keep standards high. A player
who turned up late to training during Frank Lampard’s
first spell as Chelsea manager could expect to put his
hand in his pocket to the tune of £20,000, an eye-wa-
tering number to most, albeit pocket change for players
earning six figures in a single week. A phone ringing
during a team meeting would cost a player £1,000, as
would turning up in the incorrect match day attire. Ad-
ditional fines for failures to meet “body composition
targets” raised some eyebrows when the fines list was
eventually leaked on social media.

While there are notable exceptions, in recent years
football (in particular, international football) has suc-
cessfully avoided the controversy and hand-wringing
around drinking culture that has dogged cricket in the
modern era.

This could be down to the social nature of the game
of cricket at its grassroots, with the clubhouse (read,
bar) being such an integral part of the game. There is
also the fact that international cricket involves long,
demanding tours thousands of miles from family and
friends. Perhaps most notably, many of cricket’s most
iconic players and teams drank heavily (and publicly),
and rather than detracting from their lore, it only added
to it. This includes not only the alcohol-soaked teams
of the 1980s, but modern cricketers such as Flintoff
and Warne.

For a time, it seems not to have even been con-
sidered that alcohol might detract from performance;
perhaps it was thought not have any effect on it, or
even that an informal, relaxed atmosphere brought out
the best in players. Or, perhaps, great bowling and bat-
ting was seen more as an art than a sport — done best by
mavericks, unconstrained by regulations, targets, and
KPIs.

From “pints to performance”

Whatever the explanation, it appears that a data-
driven, “high performance culture” has now reached
cricket’s shores, and that, to some extent, the game is
playing catch-up.

The England Men’s team, in particular, has faced
repeated criticism for a series of incidents that have
coincided with a poor run of on-field form. For exam-
ple, there was the news that white-ball captain Harry
Brook was involved in an altercation with a nightclub

bouncer in Wellington, New Zealand, the night before
a one-day international in November 2025; a game
which England went on to lose.

Following a referral to the Cricket Regulator, Brook
(along with Jacob Bethell) was found to be in breach
of Regulation 3.2 of the Professional Conduct Regula-
tions 2025, which relates to the bringing of the game
into disrepute, and was issued with a Caution Notice.

Then there was Noosa: the team’s break on the
coast of Queensland, Australia, between the second
and third Ashes Tests in the winter of 2025, where play-
ers reportedly drank “excessively” and from where an
unfortunate video emerged on social media of opener
Ben Duckett seemingly unable to find his way home
after a night of drinking.

At this point, England were 2-0 down in a series
that they went on to lose 4-1. There is an open ques-
tion as to whether less criticism might be directed at
the team if their results were better, with England now
having lost 7 of their last 9 Tests.

In any event, it appears that the ECB are cracking
down — to an extent. New guidelines clar-
ify that the midnight curfew is in force for the entirety
of a series or tour, and that players must inform man-
agement if they are out of the team hotel after 10pm.
The rules stop short of imposing a blanket ban on al-
cohol during a series, but players are not permitted to
drink in public and are advised not to drink from the
period starting one day before an international match
until one day after it has finished.

Once again, however, it appears likely that the ECB
will fall victim of its own unwillingness to be prescrip-
tive, with talk of “recommendations and “guidelines”,
applied with a dose of pragmatism. The reasons for
this can be well-understood, but it seriously weakens
the position when it comes to enforcement and sanc-
tion, should it become necessary. It remains to be seen
whether the squeamishness around imposing prescrip-
tive rules will outlive the McCullum and Stokes era.

Return to Table of Contents
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Part | - USI’'s Shalom Suniula Shares
Insights on the Risk Management
Needs of His Sports Clients

By Holt Hackney

Competing as a professional rugby player, Shalom
Suniula knew all about adjusting on the fly to help his
teammates secure a victory.

Little did he know when he joined USI Insur-
ance Services, where he advises professional teams,
leagues, investors and emerging sports properties on
risk management issues, that he would leveraging the
same skill.

Change has become the only constant in the sports
industry.

So, it is no surprise that Suniula, a former captain
of the U.S. Sevens rugby team, has risen to Partner and
Vice President at USL

In the following interview, Suniula discusses how
his playing career influenced his work, trends he is fol-
lowing, and areas where sports executives continue to
underestimate risk, among other things.

Shalom Suniula

Q: How has your experience as a highly successful
professional rugby player influenced the way you
work with teams, leagues and executives today?

A: One of the biggest lessons I carried from rugby into
business is that effective communication is never one-
size-fits-all. In a locker room, every teammate pro-
cesses information differently. Some players respond

to direct feedback, others need more context, but ev-
eryone is working toward the same objective.

I approach clients the same way today. A general
counsel, a CFO and a CEO all view risk through dif-
ferent lenses. The challenge is understanding each
perspective, identifying where the organization’s risk
gaps exist, and communicating a strategy that fits its
risk appetite and long-term goals.

It’s a delicate balance. You have to present solu-
tions in a way that makes sense financially while also
demonstrating why the investment matters. In many
ways, it’s no different than preparing a team for a high-
pressure match. Everyone has to understand the plan,
believe in it and execute together.

Q: When professional sports organizations come to
you today, what issues are keeping owners and ex-
ecutives awake at night?

A: Cybersecurity is near the top of almost every
conversation.

Sports organizations hold an enormous amount of
valuable information — from athlete and employee re-
cords to fan data and financial information — and pro-
tecting those assets has become increasingly challeng-
ing. As technology continues to evolve, organizations
are also facing increasingly sophisticated cyber threats,
making data privacy and reputational protection more
important than ever.

The lessons learned during the COVID-19 pandem-
ic also continue to influence risk discussions. Organi-
zations think much differently today about business
interruption, event cancellation and operational resil-
ience than they did several years ago.

Beyond those issues, the legal landscape continues
to evolve. NIL, changing labor laws and increasing-
ly complex contractual relationships have all created
new challenges for teams and leagues. Risk transfer
through well-structured contracts remains fundamen-
tal, particularly as organizations become more depen-
dent on outside vendors and strategic partners.

Q: Cybersecurity seems to have become a major is-
sue across sports. Why has it grown so dramatically?

A: Organizations increasingly recognize that cyber
risk isn’t simply an IT issue. It’s a business issue.

At USI, cybersecurity is part of a broader risk man-
agement strategy, and we work closely with special-
ists who focus exclusively on that area. Much of the
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underwriting process centers on understanding what’s
financially at stake, where revenue comes from, what
third-party relationships exist and what information
the organization is responsible for protecting.

For sports organizations, that includes not only
business operations but also athlete information, fan
data and relationships with sponsors, vendors and oth-
er stakeholders.

We’ve also seen underwriters place much greater
emphasis on preparedness. They’re looking close-
ly at an organization’s controls, testing procedures
and overall cybersecurity maturity. The environment
changes so quickly that keeping pace with bad actors is
an ongoing challenge, and insurers are understandably
taking a careful approach when evaluating risk.

Q: Where do sports organizations most often un-
derestimate risk?

A: Reputation is one area that organizations some-
times underestimate because it can be affected by so
many different factors.

Social media has fundamentally changed the land-
scape. Athletes today often communicate directly with
millions of followers, and those personal platforms can
quickly become extensions of the organization’s public
identity. That creates tremendous opportunities, but it
also creates new risks.

We’re also seeing organizations become more de-
pendent on third-party vendors for everything from
ticketing and security to technology and operations.
Every outside relationship introduces another layer of
risk that needs to be evaluated.

Player welfare has become another increasingly im-
portant consideration. Mental health, wellness and the
overall support systems surrounding athletes continue
to receive greater attention throughout professional
sports. Established leagues have invested heavily in
media training and player education, while emerging
leagues are still developing many of those structures.

As athletes’ public profiles continue to grow, orga-
nizations need to think beyond traditional operational
risks and consider how reputation, communication and
player support all fit into their broader risk manage-
ment strategy.

Q: With private equity, international investment
and new leagues entering the market, how has that
changed your conversations with clients?

A: Much of the conversation today centers on
transactions.

Whether it’s private equity investment, mergers and
acquisitions or expansion into new markets, organiza-
tions want to move efficiently while understanding the
risks they’re assuming. Our role is to help make that
due diligence process as seamless as possible.

For many founders or league executives, it’s the
first time they’ve gone through a transaction of that
magnitude. They need guidance not only on insurance
but also on compliance, contractual obligations and
long-term risk management.

One of the biggest changes I’ve seen is the need
for customization. Every organization is different. A
startup league has very different needs than an estab-
lished professional league or a private equity-backed
enterprise. We spend a great deal of time meeting or-
ganizations where they are today while helping them
build toward where they want to be tomorrow.

Some clients need only foundational protections
because they’re just getting started. Others require
sophisticated, enterprise-level risk strategies. Our re-
sponsibility is to explain those options clearly so lead-
ership can make informed business decisions while
building an organization that can continue to grow.

Q: Looking across the industry, what do you think
sports executives should understand about risk that
they sometimes overlook?

A: Risk management works best when it’s viewed as
a business strategy rather than simply an insurance
purchase.

Insurance is certainly important. But organizations
that consistently perform well are usually thinking
much more broadly. They’re evaluating operational
risk, contractual risk, reputational issues, cybersecurity
and governance as interconnected pieces of the same
puzzle.

The organizations that tend to be most successful
don’t wait for a problem to occur before addressing
it. They build risk awareness into their culture, make
thoughtful decisions about where to invest resources
and continually evaluate how changes in the business
environment affect their organization.

That’s become especially important as the sports
industry continues to evolve. New investment mod-
els, emerging leagues, changing labor issues, NIL,
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international expansion and rapidly advancing tech-
nology have all increased the complexity of operat-
ing a sports business. Organizations that approach risk
strategically are generally much better positioned to
adapt to those changes.

Q: As the sports industry continues to evolve, what’s
the biggest lesson you’ve taken from both your ath-
letic career and your work advising organizations?

A: Success has always been about preparation.

That was true when I was playing rugby, and it’s
equally true today. The organizations that consistently
succeed are rarely the ones reacting to crises. They’re
the ones that prepare in advance, communicate effec-
tively and understand where their risks exist before
those risks become problems.

Every organization has different goals, different re-
sources and a different appetite for risk. The challenge
isn’t finding one solution that works for everyone. It’s
developing an approach that fits where that organi-
zation is today while helping position it for where it
wants to go tomorrow.

Ultimately, that’s what good risk management is
about. It’s giving organizations the confidence to pur-
sue growth because they’ve taken the time to under-
stand the challenges that come with it.

Return to Table of Contents

Ways and Means Hearing Shows
Continued Bipartisan Interest in
Removing Tax Breaks for Sports
Teams

By Jamie Wickett, Michael Bell, and Mark
Weinstein, of

n June 30, 2026, the House Ways and Means

Committee held a nearly four-hour hearing titled,
“The Growing Business of Sports: Reviewing Federal
Tax Policy in the Multibillion-Dollar Industry.” The
hearing featured sharp bipartisan criticism of two key
federal tax benefits that flow to the professional sports
industry: the use of tax-exempt municipal bonds to fi-
nance stadium construction, and the ability of franchise
purchasers to amortize the full cost of intangible assets
under Section 197 of the Internal Revenue Code. The

session underscored that these tax provisions remain
in Congress’s crosshairs (including those of Ways and
Means Chairman Jason Smith) and that many mem-
bers in both parties are interested in exploring statutory
changes. This alert summarizes key takeaways from
the hearing, the current legislative landscape, and the
practical implications for sports industry stakeholders.

Chairman Smith’s opening statement

Committee Chairman Smith (R-MO) delivered
pointed opening remarks framing the hearing around
what he described as a pattern of professional sports
franchises exploiting federal tax incentives at the ex-
pense of local communities and taxpayers. Chairman
Smith noted that 43 of 57 new stadiums built over the
past 20 years have been financed using tax-exempt
municipal bonds, at a cost of $4.3 billion to American
taxpayers. He characterized the dynamic as follows:
“Different cities, different leagues, but the same unfor-
tunate playbook: leverage, threaten, relocate, repeat.
And send the bill to the taxpayer.”1

Chairman Smith noted that taxpayers in St. Louis
are still paying for an 82,000-seat football stadium
that last saw a home game in 2015, while the Kansas
City Chiefs (currently playing in MO) are scheduled
to move across state lines into Kansas at a cost of $1.8
billion in taxpayer-funded subsidies. He described the
Chiefs’ relocation decision as “a clear-cut example of
a sports franchise putting corporate interest ahead of
the interest of a community in which it has thrived for
over six decades.” Smith also cited the Oakland Athlet-
ics’ move to Las Vegas backed by up to $380 million in
Nevada taxpayer money, as well as the Chicago Bears’
reported interest in relocating to Hammond, Indiana,
to pressure Illinois into offering a richer incentive
package.

Significantly, Chairman Smith also referenced the
committee’s prior legislative action on sports franchise
intangibles, stating that “this committee has also given
heavy scrutiny to the benefits that teams are currently
able to take advantage of” and that “in the House ver-
sion of the One, Big, Beautiful Bill, we included a pro-
vision to restrict the amortization deductions of sports-
related intangibles.”
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Expert testimony on stadium bond mechanics

The committee heard from four witnesses, includ-
ing Dennis Coates, an economics professor at the
University of Maryland and editor of the Journal of
Sports Economics. Professor Coates explained how
professional stadium bonds currently qualify for tax-
exempt status under the existing private activity bond
framework. Under the private business use and private
security or payment tests of Section 141 of the Inter-
nal Revenue Code, bonds are treated as taxable private
activity bonds if more than 10% of proceeds are used
for private business purposes and more than 10% of
debt service is secured by or derived from private busi-
ness payments. Coates noted that most stadium deals
funded with municipal bonds are structured to remain
below these thresholds: the team retains most stadium
revenue but pays only nominal rent, while the issuing
government entity repays the bonds through gener-
ally applicable taxes—such as general fund revenues,
sales taxes, or levies on alcohol—rather than stadium-
derived revenue.

Professor Coates claimed that stadium subsidies
“rarely produce the promised economic returns,” and
called on Congress to “remove the ability of state and
local governments to use tax exempt bonds to finance
stadium subsidies,” an idea he acknowledged has been
debated for four decades without action.2

Bipartisan support for reform

The hearing was notable for its near-unanimous bi-
partisan criticism of tax-exempt stadium bonds. Even
committee members historically supportive of mu-
nicipal bond tax benefit, such as representatives Da-
vid Kustoff (R-TN) and Rudy Yakym (R-IN), did not
address the stadium bond issue during their remarks.
Representative Richard Neal (D-MA), another long-
time public finance advocate, stated that team owners
“are even willing to rip the team from its fan base when
more favorable subsidies are offered over state lines,”
adding that “we cannot continue this endless cycle of
bending the knee to the whims of the billionaire class.”
Representative Terri Sewell (D-AL) told Professor
Coates that she shared his concern about “how public
finance and municipal bonds are being used to finance
professional stadiums and their construction.”

The sole voice in defense of tax-exempt stadium
financing was Representative Mike Carey (R-OH),
who pointed to a Columbus, Ohio, project involving
a bond-issuing authority for a professional women’s
soccer team as an example of a productive public-pri-
vate partnership, noting that “there are creative ways
for local governments to work with professional teams
in a public-private partnership to create significant new
revenue for local and state governments.”

Current legislative proposals: Tax-exempt
stadium bonds

The No Tax Subsidies for Stadiums Act

The most direct legislative vehicle targeting sta-
dium bonds is the No Tax Subsidies for Stadiums Act,
which has been introduced in multiple Congresses
and currently exists in the 119th Congress as S. 1192,
sponsored by Senators James Lankford (R-OK) and
Cory Booker (D-NJ), with a companion House bill
sponsored by Representatives Glenn Grothman (R-
WI) and Don Beyer (D-VA).3 The bill would amend
Section 103 of the Internal Revenue Code to remove
the exclusion from gross income for interest on any
«professional stadium bond.» The bill defines a «pro-
fessional stadium bond» as «any bond issued as part
of an issue any proceeds of which are used to finance
or refinance capital expenditures allocable to a facility
(or appurtenant real property) which, during at least
5 days during any calendar year, is used as a stadium
or arena for professional sports exhibitions, games,
or training.» The effect of this provision would be
to convert any bond used for professional stadium
purposes into a taxable bond, eliminating the lower
borrowing rate that state and local governments are
currently able to access for these financings.

Representative Boyle’s forthcoming legislation

In addition to the No Tax Subsidies for Stadiums
Act, Representative Brendan Boyle (D-PA) disclosed
at the hearing that he is “in the beginning stages” of
crafting a separate bill that would “disincentivize
states and localities from engaging in this sort of prac-
tice” of offering competing public subsidy packages
to lure professional sports teams across state borders.
Rep. Boyle framed the problem as “a race to the bot-
tom, where you have municipalities and states that are
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falling over themselves to give billions of dollars of
taxpayer subsidies in order to lure franchises away.”
No bill text has been released, but the concept would
represent a different statutory mechanism from the No
Tax Subsidies for Stadiums Act—potentially impos-
ing federal tax consequences or other disincentives on
state and local governments that offer cross-border in-
centive packages to attract professional sports teams.

Legislative history: The 2017 Tax Cuts and Jobs Act
The closest that a stadium bond prohibition has come to
enactment in recent years was in 2017, when the origi-
nal House-passed version of the Tax Cuts and Jobs Act
included a provision that would have eliminated the tax
exemption for bonds used to finance professional sports
stadiums, including state and private college athletic sta-
diums. That provision was dropped during the House-
Senate conference committee on the final legislation.
Limitation on amortization of sports franchise
intangibles

The OBBBA house-passed provision

In addition to stadium bond financing, the Ways
and Means Committee has recently targeted a separate
tax benefit available to sports franchise owners: the
ability to amortize the full cost of intangible assets ac-
quired in connection with a sports franchise purchase
under Section 197 of the Internal Revenue Code. Un-
der current law, a purchaser of a professional sports
franchise may amortize 100% of the adjusted tax basis
of the franchise’s intangible assets, including player
contracts, broadcasting rights, trademarks, goodwill,
and franchise rights, ratably over a 15-year period.4

When the Ways and Means Committee released its
original draft of the One Big Beautiful Bill Act on May
12,2025, it included a provision (Section 112017) that
would have limited the amortization of professional
sports franchise intangible assets to 50% of the adjust-
ed tax basis, down from 100% under current law. The
provision would have been effective for assets or inter-
ests acquired after the date of enactment. The House-
passed version of the OBBBA (May 22, 2025) retained
this amortization limitation; however, the provision
was ultimately dropped from the final enacted law as
enacted July 4, 2025.

Standalone legislation

No standalone bill has been introduced in the 119th
Congress that would independently limit current law
amortization of professional sports franchise intangi-
bles. However, Chairman Smith’s pointed reference to
it in his opening statement at the June 30 hearing—not-
ing that “in the House version of [the OBBBA], we
included a provision to restrict the amortization deduc-
tions of sports-related intangibles”—signals that the
committee has not abandoned the concept.

Outlook

Despite the strong bipartisan rhetoric at the June
30 hearing, the near-term legislative outlook for elimi-
nating or limiting tax benefits for professional sports
teams remains uncertain. Representative Mike Thomp-
son (D-CA), the top Democrat on the Tax Subcom-
mittee, acknowledged as much at the hearing, telling
Chairman Smith that “this has been an interesting
hearing, Mr. Chairman, but what it tells me is we need
a lot more.”

Although passage of any tax legislation over the
remainder of this Congress is unlikely (and much less
a bill with provisions limiting the above-mentioned
sports-related tax provisions), the hearing demonstrat-
ed that interest — of a bipartisan nature — will remain
into the next Congress in passing reforms in this area. It
should be noted as well that reforms in this area could
adversely affect tax treatment of tax-exempt bonds for
college and university stadiums as well, as such insti-
tutions grapple with steadily escalating facilities in-
vestment costs.

If Congress moves tax legislation in the next Con-
gress, (regardless of party control of each House)
sports-related tax provisions could resurface as pay-
fors to offset the cost of other priorities. Sports indus-
try stakeholders, including franchise owners, potential
acquirers, municipal bond issuers, state and local gov-
ernments, and public and private institutions that rely
on tax-exempt financing for stadium projects, should
monitor these developments closely and consider the
potential impact on pending transactions and future fi-
nancing structures.

We will continue to monitor legislative devel-
opments in this area. Please contact us if you have

Copyright © 2026 Hackney Publications. All rights reserved.


http://sportslitigationalert.com
http://hackneypublications.com

Page 35 Sports Litigation Alert

Volume 23, Issue 16 August 21, 2026

questions about how these potential changes could af-
fect your interests.
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Department of Education Signals
Renewed OCR Enforcement Focus
on Adult Sexual Misconduct in K-12
Schools

By Alexis F. Trumble, of Parker Poe

On July 10, 2026, the U.S. Department of Educa-
tion issued a “Dear Colleague” letter announcing
a new national K-12 initiative focused on preventing

Return to Table of Contents

and responding to allegations of sexual misconduct
by adults in positions of authority within schools. The
initiative includes 20 directed Office for Civil Rights
(OCR) investigations and signals a renewed federal
enforcement focus on school district responses to al-
legations of staff-on-student sexual misconduct.

Although the department’s announcement does
not create new legal requirements or promulgate new
regulations, it serves as a reminder that OCR intends
to closely scrutinize district compliance with exist-
ing obligations under Title IX and the Elementary and
Secondary Education Act (ESEA). Districts should be
prepared for OCR to devote increased resources to re-
viewing their responses to allegations of adult sexual
misconduct involving students.

What the ‘Dear Colleague’ Letter States

According to the department, OCR is launching a
national initiative aimed at addressing reports of sex-
ual misconduct committed by school employees and

other adults in positions of authority. As part of that
initiative, OCR announced 20 directed investigations
into districts whose civil rights data collection (CRDC)
submissions raised concerns to the administration re-
garding reporting or handling of staff-on-student sexu-
al misconduct allegations.

The ‘Dear Colleague’ letter highlights several ar-
eas that OCR intends to emphasize in its enforcement
activities, including:

» School districts’ responsibilities to respond
promptly and appropriately when they have actual
knowledge of sexual harassment or abuse allega-
tions.

* District obligations to conduct meaningful inves-
tigations and not merely defer to law enforcement
investigations. The department expressly states
that referral to law enforcement, standing alone,
does not satisfy a district’s Title IX obligations.

* Accurate reporting of staff-on-student sexual mis-
conduct through CRDC.

» Compliance with ESEA provisions designed to
prevent districts and educational agencies from as-
sisting employees who engaged in sexual miscon-
duct in obtaining new educational employment, a
practice often referred to as “passing the trash.”

* Training school officials to recognize, report, and
address sexual misconduct allegations involving
students.

Why This Matters for School Districts

The announcement signals that sexual misconduct
investigations are once again likely to become a visible
OCR enforcement priority. While many districts have
understandably devoted significant attention in recent
years to other Title IX developments, including those
impacting athletics operations, OCR’s latest actions
suggest that the agency will devote increased resources
to reviewing district responses to allegations involving
school employees and students.

The department’s guidance also reinforces a long-
standing compliance principle that can present practical
challenges for school administrators: a district’s Title
IX responsibilities often continue even when law en-
forcement, child protective services, or other agencies
are investigating the same allegations. OCR’s position
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is that districts must independently assess their Title IX
obligations, provide appropriate supportive measures,
and take steps reasonably designed to address and pre-
vent sex-based discrimination within the educational
environment.

Districts should also expect increased scrutiny of
documentation practices, investigative completeness,
records retention, data reporting, and employment-
related procedures addressing allegations of employee
misconduct. The department specifically emphasized
concerns regarding incomplete investigations, failure
to meaningfully follow up on complaints, and prac-
tices that may permit employees accused of miscon-
duct to obtain positions elsewhere without appropriate
disclosure.

What School Districts Should Consider Doing
Now

In light of the department’s announcement, school
districts should consider taking the following steps:

» Review Title IX policies, procedures, and inves-
tigation protocols applicable to employee-on-
student sexual misconduct allegations.

* Ensure administrators understand when district
obligations are triggered and how those obliga-
tions interact with law enforcement or child pro-
tective services investigations.

 Evaluate whether current practices provide for
prompt, thorough, and well-documented investi-
gations of sexual misconduct allegations.

» Review CRDC reporting processes to confirm that
incidents involving staff and students are being
tracked, coded, and reported accurately.

» Assess hiring, reference-check, resignation, sepa-
ration, and personnel-record practices to ensure
compliance with applicable laws addressing em-
ployee sexual misconduct.

+ Confirm that employees receive appropriate train-
ing regarding reporting obligations, escalation
procedures, and retaliation prohibitions.

» Consult with legal counsel regarding particularly
complex allegations, overlapping investigations,
personnel actions, or questions regarding Title IX
and ESEA compliance.

Bottom Line

The department’s July 2026 initiative does not es-
tablish new compliance obligations, but it sends a clear
signal that OCR intends to devote renewed attention to
how K-12 school districts prevent, investigate, docu-
ment, report, and respond to allegations of adult sexual
misconduct involving students. Districts should take
this opportunity to review their existing practices and
identify any areas requiring additional training, docu-
mentation, or legal review.
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Attorneys and Executives Provide
Advice and Lessons to Aspiring
Sports Lawyers

By Drew Schott

ince 2011, George McCaskey has served as the

fourth Chairman of the Chicago Bears. Ahead of
joining the Bears in 1991, he earned his Juris Doctor
from the law school of Arizona State University (ASU)
and served as an Assistant State’s Attorney in DeKalb
County, Illinois and Lee County, Illinois.

Attending law school was not McCaskey’s origi-
nal plan after receiving his undergraduate degree, also
from ASU. But today, he is “very grateful” for receiv-
ing a legal education.

“I’'m so glad I went,” McCaskey said. “I’m not ac-
tively involved in the legal department of the Bears,
but there are so many instances where you’ve got to
have that background, that critical thinking ability and
even those writing and public speaking skills. It is all
formed in law school and it’s been very helpful.”

McCaskey’s comments came during a panel enti-
tled, “Pathways to Sports Law,” at the Sports Lawyers
Association Annual Conference in Chicago on May
14. The panel also featured Logan Deeney — Senior
Legal Counsel for Orlando City SC and Orlando Pride,
Meghan Pirics, Senior Counsel for the Milwaukee
Brewers and Kaleisha Stuart, Deputy General Coun-
sel for the Dallas Cowboys. Their conversation was
moderated by Aaron Hernandez, then the Assistant
Dean and Executive Director of the Allan “Bud” Selig
Sports Law and Business Program at ASU’s Sandra
Day O’Connor College of Law. Hernandez will begin
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in August at Marquette University Law School as an
Associate Professor of Practice and the Director of the
National Sports Law Institute.

Stuart shared that while at Stanford Law School,
she aspired to work for an organization that “connected
with their consumers” and created a positive impact.
She has been able to achieve that goal with the Cow-
boys, who hired her following a six-month second-
ment to the National Football League franchise from
law firm Jones Day.

Deeney, a former soccer player at California Bap-
tist University and graduate of Marquette University
Law School, embraced accepting “any work that came
in” during his internships, which gave him exposure
to transactional matters, as well as legal and business
affairs facing sports organizations and leagues. Mean-
while, Pirics — an alumna of Marquette University Law
School — credited her curiosity and work ethic, as well
as her ability to build relationships, with her more than
decade-long tenure with the Brewers.

“There’s never been a better time to want to en-
ter the sports industry because it’s growing so much,”
Stuart said. “... What’s great is that there are so many
different ways to contribute to the sports industry as
a lawyer, more than ever, from collegiate athletics to
NIL to even the more traditional roles like working in-
house for a team.”

Each of the panelists emphasized the importance of
relationships in the sports law field. Stuart shared that
strong connections were “at the heart” of earning her
role with the Cowboys and cultivating relationships
with colleagues, clients and opposing counsel will
grow one’s problem-solving skills. Deeney discussed
not only networking with both professional attorneys
and law school classmates, but also being “a good per-
son” since having a positive and strong reputation is
important in the legal field. Additionally, Pirics echoed
a comment from McCaskey to maintain connections
and relationships for the long-term.

“I think you want to be persistent without being a
pest and you want to try to find some natural connec-
tion with somebody in the industry,” McCaskey said.
“Don’t just call somebody and say, ‘Hey, I’ve decided
to designate you as one of my mentors.’ It’s got to be
more natural than that. Don’t force a connection, but
when you find a connection, seize on it and take ad-
vantage of it.”

The panel later advised aspiring attorneys to famil-
iarize themselves with emerging areas of sports law,
including artificial intelligence (Al), trademark matters
and stadium development. One of Pirics’ roles with
the Brewers is to maintain the Major League Base-
ball franchise’s trademark portfolio both in the United
States and across the globe.

“The Brewers just launched their latest City Con-
nect jersey right at the start of the season and that was
a project that was two years in the making, from the
first time we got the initial designs from Nike to then
searching and clearing... to ensure that we were not
going to be infringing on anybody’s existing rights,”
Pirics said. “If there were existing rights, it was work-
ing with those third parties to come up with a coexis-
tence license agreement that was going to allow the
Brewers to put certain marks on the jersey that maybe
someone else had rights to.”

According to Deeney, the growth of Al technology
has led to the importance of human judgement in as-
sessing its findings. Yet, he added that gaining experi-
ence with Al platforms can be a helpful asset.

“The biggest thing is don’t have Al be the reviewer
and you be the approver,” Deeney said. “There has to
be some sort of workflow as to when and how you’re
using it, as well as using it ethically. Also, there is re-
sponsibility to make sure the output matches your or-
ganization’s risk tolerance.”

Meanwhile, Stuart highlighted how teams’ devel-
opment of stadiums and practice facilities are projects
that benefit both the franchise and the public. McCas-
key added that various issues impact stadium devel-
opment including eminent domain, liability insurance
and the possibility of litigation.

The panel also addressed topics of diversity, equity
and inclusion, as McCaskey shared that the Bears are
“100% committed to diversity” and it is something that
“makes the Bears better.” Pirics and Stuart also reflect-
ed on their experiences and perspectives as women
working in sports law.

“Growing up as a child who loved baseball, you
did not visibly see women working in baseball in the
‘90s,” Pirics said. “I didn’t even realize it was a pos-
sibility for my job because I wasn’t seeing it. I think
we’ve come so far and seen women achieve incredible
goals. I’ve been very fortunate that my boss, for my
entire career, is a phenomenal woman who is a mother

Copyright © 2026 Hackney Publications. All rights reserved.


http://sportslitigationalert.com
http://hackneypublications.com

Page 38 Sports Litigation Alert

Volume 23, Issue 16 August 21, 2026

of four boys and does a whole lot of stuff outside of
what she does in her office. Having her as a role model
has been so instrumental in my growth. Very early on
in my career, she taught me, ‘You can show up as your
true, authentic self and be kind, be bubbly and be out-
going and you can still be good at your job. You don’t
have to be a stereotypical lawyer.’”

“My experience working in sports over these past
10 years, particularly as a woman, really has been such
a privilege,” Stuart added. “The reason why I’ve had
such a good experience is because of the women that
came before me and completely blazed the trail, es-
tablished and made it clear to everyone that having
women in the room — particularly women lawyers — is
additive to any organization, but especially a sports or-
ganization... [ don’t think that there’s many more pow-
erful forces in the world than a group of women that
care about each other and that are working together.”

Towards the end of the lecture, all four pan-
elists reflected on ways in which aspiring sports
lawyers could set themselves up for future suc-
cess in the field. One of them, according to Dee-
ney, is developing a strong support system.
“Having really good mentors during your law school
journey can help you navigate how you want to see
your career,” Deeney said.

Events, Pathways to Sports Law, (May 14, 2026),

Drew Schott is a J.D. Candidate at Tulane
University Law School. He was a Staff Writer
for The Sports Lawyer Monthly during the
2025-26 academic year.
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New York Sues Kalshi, Alleging
Prediction Market Operates as
lllegal Gambling Platform; Expert
Weighs In

By Holt Hackney

P l ew York Gov. Kathy Hochul and Attorney Gen-
eral Letitia James have announced that the state
has filed a lawsuit against KalshiEX LLC, alleging the

company is operating an illegal, unlicensed gambling
business through its online prediction market platform.

The lawsuit, filed by the Office of the Attorney
General, seeks a court order barring Kalshi from oper-
ating in New York, along with the forfeiture of alleged
illegal profits, restitution for affected users and finan-
cial penalties.

According to the complaint, Kalshi’s platform al-
lows users to wager money on the outcomes of future
events, including sporting events, cultural events and
elections. State officials contend those markets meet
New York’s legal definition of gambling because the
outcomes are uncertain and beyond the bettor’s control
or depend on chance.

Dr. Gil Fried, a professor of sport management at
the University of West Florida’s Lewis Bear Jr. Col-
lege of Business, said the dispute could ultimately
hinge on how New York courts interpret the state’s
gambling statute, regardless of how Kalshi character-
izes its business.

“While Kalshi might try to claim that it is focused
on a ‘prediction market’ and that those markets are
akin to Wall Street trading overseen by the Commodity
Futures Trading Commission, that might be a matter of
semantics when examining the definition of gambling
in New York,” said Dr. Fried, who is also the editor of
Legal Issues in Sports Betting.

He noted that New York Penal Law Section 225.00
defines gambling as staking or risking something of
value on “the outcome of a contest of chance or a fu-
ture contingent event not under his control or influ-
ence,” with the expectation of receiving something of
value based on the outcome.

“Based on this definition, it does not matter what
Kalshi thinks their platform does,” Fried said. “If a
New York court finds that this is, in fact, gambling
in the state of New York, the possible consequences
could be significant.”

Kalshi, which launched in 2021, began offering
sports-related prediction markets in 2025, describing
them as legal trading markets available to users in all
50 states. New York alleges the company has operated
those markets without obtaining the licenses required
under state gambling laws.

The lawsuit also alleges Kalshi failed to obtain a
license from the New York State Gaming Commission
and avoided taxes paid by licensed casinos and mobile
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sports betting operators. State officials said those tax
revenues support public education, youth sports pro-
grams and problem gambling prevention and treatment.

New York further alleges the platform is avail-
able to users ages 18 to 20, despite state law requiring
participants in mobile sports betting to be at least 21
years old. The complaint cites concerns that exposing
younger adults to online gambling increases the risk
of financial harm, psychological distress and future
gambling-related problems.

Fried said the litigation also could have implica-
tions beyond New York because it tests the distinction
between gambling and prediction markets.

“This could lead to a supremacy battle and, based
on the Supreme Court’s Murphy decision, this is a right
that has been given to the states,” he said. “This could
provide significant weight on the semantics between
gambling and predictive markets in other states.”

He noted that while the U.S. Supreme Court’s 2018
decision in Murphy v. NCAA discussed wagering on
sporting events, New York’s statute does not use the
term “wagering” in its definition of gambling.

“The courts will have to define whether buying a
contract where an outcome is in question is the same
thing,” Fried said. “I would not want to rely on a jury
to determine this definition, and I think New York and
other states are looking at labeling this as gambling,
regardless of any federal definition, because they don’t
want to lose the possible funding if this is labeled and
taxed as gambling.”

The state is seeking an order requiring Kalshi to
cease operating in New York, forfeit alleged unlawful
gains, provide restitution to consumers and pay civil
penalties equal to three times the profits allegedly de-
rived from the conduct.

The lawsuit follows several recent enforcement ac-
tions by New York involving prediction markets and
online gambling. In October 2025, the New York State
Gaming Commission issued a cease-and-desist order
directing Kalshi to stop operating what regulators de-
scribed as an unlicensed mobile sports wagering plat-
form. State officials also pointed to previous actions
against online sweepstakes casinos and other compa-
nies they allege violated New York gambling laws.

The case is being handled by attorneys in the Office
of the Attorney General’s Investor Protection Bureau.

Maya Mendoza-Exstrom Receives
University of Puget Sound
Professional Achievement Award

niversity of Puget Sound has recognized Maya

Mendoza-Exstrom, chief business officer and a
2003 graduate, with its 2026 Professional Achieve-
ment (Mid-Career) Award.

The university cited Mendoza-Exstrom’s career in
soccer, which has included leadership roles with Se-
attle Reign FC and the Seattle Sounders, as well as her
contributions to expanding opportunities for athletes
and communities.

In a LinkedIn post, Mendoza-Exstrom said it was
“an incredibly humbling honor” to return to campus
to receive the award. She also reflected on sharing the
moment with her parents, husband and daughters while
revisiting the university’s women’s soccer champion-
ship banners.

Soccer was the first love of Mendoza-Exstrom, and
it never let her go. It carried her from childhood teams
in western Washington to championship squads at the
University of Puget Sound, then into coaching roles
after graduation and ultimately into a career dedicated
to advancing the game.

After earning her law degree and spending seven
years in private practice, Mendoza-Exstrom went on to
work 11 seasons with the Seattle Sounders — three as
the club’s chief operating officer. She is now the chief
business officer for Seattle Reign FC. She also chaired
the successful bid for Seattle to host the World Cup
and is a member of the city’s 2026 FIFA World Cup
Host Committee City Board (see story on p. 18). In
addition, Mendoza-Exstrom contributes her expertise
to a number of boards and nonprofits, including the
RAVE Foundation, the Reign’s and Sounders’ chari-
table arm, which works to build small and innovative
soccer fields designed for free community play.

“I still don’t know what I want to be when I grow
up,” says Mendoza-Exstrom with a laugh. But profes-
sors like Mott Green and Nancy Bristow, who support-
ed her development as both a committed student and
an All-American athlete at Puget Sound, “meant the
world to me,” she explains, and that is “probably why
I am still working in this game. I can’t quite quit this
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game, because it’s as much academic and intellectual
to me as it is a physical sport.”
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Sports Lawyer Eric Andalman Joins
King & Spalding in Denver

Kirnlg & Spalding has announced that Eric Andal-
an has joined the firm as a partner in its Corpo-
rate practice group. He is based in the firm’s Denver
office.

Andalman advises clients across the sports indus-
try on a broad range of strategic transactions, includ-
ing mergers and acquisitions, private equity and other
equity investments, joint ventures, and complex com-
mercial matters. He is also widely recognized for his
market-leading experience in sports infrastructure,
having advised on many of the most significant sta-
dium and arena developments in the United States. His
work spans the full lifecycle of sports projects, includ-
ing investment, acquisition, procurement, develop-
ment, construction, financing, and related transactional
matters.

In addition to his sports practice, Andalman rep-
resents clients on large-scale infrastructure and devel-
opment projects across a variety of sectors, including
technology-based infrastructure, mixed-use develop-
ments, and other complex commercial infrastructure.

“Eric brings a unique combination of transactional
sophistication and deep industry experience,” said Jon-
athan Melmed, co-leader of King & Spalding’s Cor-
porate practice group. “His deep experience in sports
M&A, strategic investments, and stadium and arena
infrastructure development allows him to advise cli-
ents across the full spectrum of opportunities in today’s
rapidly evolving sports industry. Eric’s entrepreneurial
mindset and vision for building a premier sports prac-
tice align closely with our broader sector priorities,
adding depth, additional relationships, and momentum
to an already expanding practice.”

Andalman joins King & Spalding from Hogan
Lovells, where he was a partner. Previously, he served
as Senior Vice President and General Counsel at CAA
ICON, the infrastructure division of Creative Artists
Agency, where he led legal efforts on the development

of major sports venues across the NFL, NBA, NHL,
MLB, MLS, UEFA, and NCAA. He earned his under-
graduate degree from Emory University, summa cum
laude, and his J.D. from Washington University School
of Law, cum laude.

“I am excited to join King & Spalding at a piv-
otal time for the sports industry,” said Andalman. “The
convergence of private capital, institutional invest-
ment, and innovation is creating unprecedented oppor-
tunities across sports. King & Spalding’s global plat-
form, outstanding corporate practice, and commitment
to building a premier sports industry team make it an
ideal place to continue advising clients on complex
transactions, investments, and infrastructure projects”
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Most Who Meet Proposed CTE
Criteria Do Not Show Disease Signs
at Autopsy

enn research finds proposed TES criteria often

don’t match CTE pathology at autopsy, raising
concerns about misdiagnosis and potential mental
health impacts for at-risk groups.

Most people who met proposed clinical criteria
meant to identify chronic traumatic encephalopathy
(CTE) during life did not show hallmark brain chang-
es of the disease at autopsy. The findings raise con-
cerns that widespread clinical adoption of these crite-
ria could lead to misdiagnosis and unintended mental
health consequences for people at higher risk, includ-
ing athletes and military veterans.

In the study published today in Nature Medicine,
researchers from the University of Pennsylvania Perel-
man School of Medicine found that 75 percent of in-
dividuals who would be classified as having traumatic
encephalopathy syndrome (TES)—a set of symptoms
proposed to reflect underlying CTE—did not have the
abnormal buildup of hyperphosphorylated tau (p-tau)
protein that defines CTE when their brains were exam-
ined after death.

“It is far more likely that someone who meets the
current clinical criteria does not have CTE than that
they do,” said study lead author John D. Arena, MD,
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Chief Resident in the Department of Neurosurgery and
member of the Center for Brain Injury and Repair at
Penn Medicine. “Until we have diagnostic tools that
can reliably detect CTE neuropathology in living peo-
ple, applying these criteria in clinical settings risks do-
ing more harm than good.”

A CTE diagnosis cannot be confirmed during
life

CTE entered the public spotlight about two de-
cades ago as a neurodegenerative disease thought to
be caused by repetitive head impacts and defined by
a distinctive pattern of p-tau deposits in the brain. Be-
cause these changes can only be identified after death,
linking CTE to specific symptoms in living individuals
has proven challenging.

Adding to the complexity, while a diagnosis of
CTE can be established by the presence of even sparse
characteristic p-tau pathology, this is often found coex-
isting alongside other more extensive neurodegenera-
tive processes such as Alzheimer’s disease or Parkin-
son’s disease. Consequently, the specific contribution
of CTE to observed symptoms can be unclear.

Notably, symptoms often associated with CTE—
such as problems with memory, decision-making,
mood, and behavior—are also common in the gen-
eral population and in people with other neurological
or psychiatric conditions. As awareness of CTE has
grown, some former athletes and others with a history
of head injury have come to believe they have the dis-
ease, sometimes experiencing worsening depression,
anxiety, and even suicidality as a result.

Testing proposed clinical criteria against brain
pathology

In 2019, the National Institute of Neurological
Disorders and Stroke (NINDS) convened a panel of
experts to determine how to accurately identify which
individuals are likely to have CTE. The panel proposed
criteria for traumatic encephalopathy syndrome (TES),
or the clinical symptoms in living people associated
with CTE. These criteria include substantial exposure
to repetitive head impacts, cognitive or behavioral im-
pairment, and the absence of another condition that
better explains the symptoms, like Alzheimer’s dis-
ease. To test how well these criteria perform, Arena
and colleagues analyzed data from 1,038 individuals

whose brains were donated to the Penn Brain Bank at
the Center for Neurodegenerative Disease Research.
A multidisciplinary team comprised of clinicians and
scientists from the Departments of Neurosurgery, Neu-
rology, and Pathology and Laboratory Medicine com-
pared clinical records from life with detailed neuro-
pathological findings after death.

Of the 1,038 brain donors, 161 had a documented
history of repetitive head injury or traumatic brain in-
jury, including 32 linked to contact sports such as foot-
ball, soccer, or boxing. Only 25 individuals met the
proposed TES clinical criteria. Among those 25 cases,
just six—24 percent—had evidence of CTE pathology
at autopsy.

Seven additional individuals had CTE p-tau depos-
its but did not fully meet the TES criteria during life,
despite having some cognitive or behavioral symptoms
and, in most cases, a history of head injury.

Taken together, the results show that the proposed
criteria may miss some people with CTE pathology
while incorrectly identifying many others who do not
have the disease.

Next steps: improving diagnosis and reducing
harm

The researchers emphasize that their findings do
not dismiss the seriousness of head injuries or the suf-
fering experienced by people with cognitive or mental
health symptoms. Instead, they highlight the risk of la-
beling patients with a diagnosis that cannot yet be ac-
curately confirmed—and the psychological harm that
may follow.

“Before we can responsibly diagnose CTE in liv-
ing patients, we need a much clearer understanding
of how the disease develops and which symptoms it
truly causes,” Arena said. “The necessary next step is
prospective longitudinal research that follows people
during life, carefully documents head injury exposures
and symptoms, and then assesses for neuropathology

after death.”
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Katten Advises Blue Owl HomeCourt
Partners in Minority Interest
Transaction with Cavaliers

Katten team led by Sports and Sports Facilities
artner and Co-Chair Daniel Render acted as le-

gal advisor to Blue Owl HomeCourt Partners’ fund
(HomeCourt), a division of Blue Owl’s GP Strategic
Capital platform in connection with its purchase of a
minority stake in the Cleveland Cavaliers. HomeCourt,
which partnered with the NBA in 2020 to explore in-
vestment opportunities with its teams, acquired equity
interests in the Cavaliers and their accompanying as-
sets. The transaction includes Rocket Arena, the Cav-
aliers’ downtown arena, and Cleveland’s expansion
WNBA franchise, which is set to begin play in 2028.
Dan Gilbert, principal owner of the Cavaliers and

chair of parent company Rock Entertainment Group,
will retain majority ownership in the Cavaliers and the
WNBA team. The Katten team also included Transac-
tional Tax Planning Partner Valentina Famparska, and
Sports and Sports Facilities Associate Ethan Asofsky.

Caroline Nogueira Costa Appointed
as Adjudicator on the Brazilian Anti-
Doping Sports Justice Tribunal

aroline Nogueira Costa has been appointed by the

Brazilian federal government as an adjudicator on
the Brazilian Anti-Doping Sports Justice Tribunal. She
said she is honored to serve her country and looks for-
ward to helping advance sport integrity while promot-
ing clean, doping-free competition through her new
judicial role.
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