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University of Kentucky Prevails in
Title IX Appeal Filed by Women
Athletes Alleging Sex Discrimination
in Sport Participation

By Ellen J. Staurowsky, Ed.D., Professor, Sports
Media (retired) at Ithaca College, Senior Writer
In 2019, the University of Kentucky (UK) was ac-
cused by women athletes competing in the club
sports of equestrian, field hockey, and lacrosse of falling

short of Title IX’s requirement to treat women athletes
equally in the area of athletic participation. Following
a three-day bench trial in in 2023 before the U.S. Dis-
trict Court for the Eastern District of Kentucky, Judge
Karen Caldwell agreed with the Plaintiffs that the UK
athletic department was not meeting the first part of the
three-part test to assess athletic participation. Known
as the proportionality test, varsity athletic opportuni-
ties are expected to be offered to men and women ath-
letes proportional to their enrollment in the undergrad-
uate population. In 2022-2023, the year under review
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at the time, women received disproportionately fewer
opportunities to compete in varsity sports due to a gap
ranging from 3 to 7 percent that conservatively would
have required the addition of 59 to 116 varsity roster
spots for women (the addition of one or more teams
with an average team size of 32 per team). !

The three-part test, however, is flexible, providing
schools avenues to explain why athletic opportuni-
ties are not offered proportionately to women athletes.
Thus, the burden fell on the Plaintiffs to demonstrate
that there were sufficient interest and ability among
women students to justify the school elevating eques-
trian, field hockey, and lacrosse to varsity status. Uni-
versity of Kentucky administrators fell back on the
results of an annual student survey that purports to
measure athletics interest and ability to undermine the
Plaintiffs argument that there was a foundation to build
on to elevate all three sports to varsity status. They
pointed out that student responses to questions about
previous level of achievement, willingness to abide by
NCAA and SEC rules, and the failure of women club
sport athletes to share their contact information with
administrators did not support a decision to add these
women’s teams. UK argued that self-reported inter-
est from women athletes did not support a conclusion
that women wanted those sports at the varsity level at
Kentucky and if teams were formed, they would not

1 The University of Kentucky attempted to argue that they could include
numbers for cheerleading, dance, and jv soccer. Judge Caldwell noted
that even if Kentucky were to be permitted to do that, they would still
fall short of the proportionality standard, thus the range in numbers from
59 to 116 varsity spots.

Sports Litigation Alert (SLA) is a narrowly focused
newsletter that monitors case law and legal develop-
ments in the sports law industry. Every two weeks,
SLA provides summaries of court opinions, analysis
of legal issues, and relevant articles. The newsletter
is published 24 times a year.

To subscribe, please visit our website at

compete successfully at the NCAA Division I level.
Although the Plaintiffs identified methodological flaws
in the survey and problems with the interpretation of
data, Kentucky was successful relying on those data
along with administrator assessments to defend their
Title IX record, asserting that they complied because
they were satisfactorily accommodating the interests
and abilities of women athletes on their campus.
Upon appeal in the United States Court of Appeals
for the Sixth Circuit, an opinion rendered on January
20, 2026, found the District Court had not erred in its
assessment of the Plaintiffs claims. The University of
Kentucky had not failed to meet the interests of women
athletes in the contested sports. Plaintiffs had not made
a persuasive case that there was sufficient interest to
sustain viable women’s teams at the Division I level.
Reflecting on this case, there are several points
worth considering. One is the nuanced argument the
Parties made regarding how women club athletes es-
tablish bona fides as varsity athletes if they are compet-
ing at the club level. The criticism of the UK adminis-
tration that the field hockey team was disorganized is
an administrative issue, not an on-the-field player issue
that suggests that athletes at the club level live double
lives as managers as well as players. Their seeming lack
of seriousness may be due to the double demands and
the structure of the experience. And if the players are
struggling to look more professional or serious when
they don’t have the infrastructure to do so, there is a
circularity there that entraps Plaintiffs in a web seem-
ingly designed to ensure their failure to be recognized
as varsity sports. In effect, women club sport athletes
playing in the only arena available to them were being
judged on a varsity standard when their only option to
compete was at the club level. For those interested in
survey design and analysis, what is to be made of UK
issuing an anonymous survey and then penalizing ath-
letes if they do not relinquish their names and contact
information. The survey does not appear to signal any-
where that if a student group wanted to start a varsity
sport or have their club sport elevated, their disclosure
of personal information would be critical to that un-
dertaking. Might that not raise issues around informed
consent and how the data are intended to be used? Is
it worthwhile asking students if they really understood
the purpose of the survey given that there is an appear-
ance that the survey is less about students participating
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and more about fan experience as evidenced in ques-
tions regarding attendance at games and the length of
time students watched games on streaming apps? And
how can athletes truthfully agree to follow NCAA and
SEC rules when they are not under the umbrella of the
NCAA or the SEC and have no education in what it
means to agree to those terms?

An outstanding question regarding this case is
whether the Plaintiffs will pursue another appeal filing
a writ of certiorari with the U.S. Supreme Court.

References
Niblock v. University of Kentucky, No. 24-6060 (6th Cir. 2026).

Elizabeth Niblock et al. v. University of Kentucky. United States District
Court Eastern District of Kentucky. Findings of fact and conclusions of law.
CIVIL ACTION NO. 5:19-394-KKC.
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Court Rules Against AD Who Sought
to Use Religion as a Shield in Wrongful
Termination Case

By Robert J. Romano, JD, LLM, St. John’s
University, Senior Writer

Corey McNellis, a longtime educator within the
state of Colorado school system, served as Pon-
derosa High School in the Douglas County School
District (“DCSD”’) Athletic Director and Assistant Prin-
cipal from 2018 up until his termination in 2022. The
reason McNellis’s tenure ended was predicated on his
objections to the High School’s planned staging of “The
Laramie Project,” a play about the murder of gay col-
lege student Matthew Shepard and anti-LGBTQ+ ha-
tred, as an extracurricular activity.

By way of background, Kayla Diaz, the theater
teacher at Ponderosa, in an announcement forwarded
to all the faculty and staff before the play’s run, stated
that the production “covered heavier topics” and was
not intended “to push any kind of agenda”.> McNellis
responded to Ms. Diaz’s announcement by sending sev-
eral emails to school faculty and staff which expressed
his concerns about the production, objecting that it was

2 Case No. 1:22-cv-01636-RM-STV Document 103 filed 12/22/25 USDC
Colorado.

divisive, while also offering to add a “Christian perspec-
tive” to the play. Following Mr. McNellis’s series of
emails, the school district received multiple complaints
from Ponderosa employees who perceived McNellis’s
emails as “bullying”, “threatening”, “discriminatory
toward the LGBTQ community”, while also “demon-
strating bigotry toward a marginalized group”. Shortly
thereafter, McNellis was placed on paid administrative

3 Id

SPORTS LAW EXPERT

Sports Litigation Alert is proud to offer a direc-
tory of Expert attorneys and witnesses at our
website.

Here is this issue’s featured expert.

Expert Attorney

Expertise: Advertising and Promotions,

Emerging Media, IP and Entertainment

Litigation, Intellectual Property, Trade-
marks and Copyrights, Sports

Loeb & Loeb LLP
(312) 464-3144

Copyright © 2026 Hackney Publications. All rights reserved.


http://sportslitigationalert.com
http://hackneypublications.com
https://law.justia.com/cases/federal/appellate-courts/ca6/24-6060/24-6060-2026-01-20.html
https://law.justia.com/cases/federal/appellate-courts/ca6/24-6060/24-6060-2026-01-20.html
https://law.justia.com/cases/federal/appellate-courts/ca6/24-6060/24-6060-2026-01-20.html
https://sportslawexpert.com/

Page 4 Sports Litigation Alert

Volume 23, Issue 4 February 19, 2026

leave as the school district proceeded with an investiga-
tion into the matter.

Upon completion of the investigation, the district
determined that McNellis’s emails “were unprofes-
sional and displayed discriminatory bias against staff
and students who represent and/or support the LGBTQ
community” and, in addition, that McNellis “had made
sexist and racist comments in the past, had attempted to
change student grades, failed to follow mandatory dis-
trict safety practices with regard to COVID-19 and pro-
moted . . . an educational environment that favored some
students and staff over others.” As a result of the find-
ings, McNellis was terminated from his various roles
within the high school.

In July 0f 2022, McNellis, not happy with being fired,
filed a lawsuit against the Douglas County School Dis-
trict in the U.S. District Court for the District of Colo-
rado claiming that his termination was in violation of his
First Amendment rights under 42 U.S.C. Section 1983,
while also constituted religious discrimination under Ti-
tle VII of the Civil Rights Act of 1964, and the Colorado
Anti-Discrimination Act (CADA), and was retaliation
under Title VII and CADA.

As routine, the Douglas County School District
moved to dismiss McNellis’s complaint under Federal
Rule of Civil Procedure 12(b)(6) for failure to state a
claim on all presented theories. The district court grant-
ed the motion and dismissed all claims. McNellis, not
happy with the lower court’s decision, appealed and
on appeal, the U.S. Court of Appeals for the Tenth Cir-
cuit reversed in part and affirmed in part: it affirmed the
dismissal of the First Amendment and retaliation claims
but reversed the dismissal of the religious discrimination
claims under Title VII and CADA, finding McNellis had
plausibly alleged discrimination and remanded for fur-
ther proceedings.

In analyzing McNellis’s claims, he first argued that
the school district retaliated against him for exercising
his free speech when it terminated his employment after
he voiced objections to the school play. McNellis’s First
Amendment claim turns on whether his emails consti-
tuted protected speech as a private citizen on a matter of

4 1d

5 McNellis v. Douglas County School District (Case No. 1:22-cv-
01636, D. Colo.)

public concern or speech made pursuant to his official
duties as a public employee.

A public employee asserting First Amendment retali-
ation must show his speech was on a matter of public
concern, made as a private citizen, and that the speech
was a substantial or motivating factor in adverse em-
ployment action. The Tenth Circuit agreed with the
district court that McNellis’s speech was made pursu-
ant to his official duties and not as a private citizen. The
court considered that McNellis’s comments occurred in
workplace channels, addressed colleagues, and touched
on how the school should structure an official school
production, matters within the scope of his job duties
rather than an external citizen’s commentary. Therefore,
because McNellis was communicating with colleagues
about a school activity in his capacity as an administra-
tor, the court held his emails were not protected speech.

McNellis also claimed that the school district retali-
ated against him for complaining about the investiga-
tion and defending his religious expression, invok-
ing Title VII and CADA’s anti-retaliation provisions.
To state a retaliation claim, he had to plausibly allege
that he engaged in protected activity, suffered a materi-
ally adverse action, and that a causal connection linked
the two. While the adverse action was clear, that being
termination, the Tenth Circuit agreed with the district
court that the complaint did not plausibly allege causa-
tion between any protected opposition activity and the
adverse actions. The appellate court noted the lack of
nonconclusory factual allegations showing timing or
statements tying his complaints about the process to the
decision-makers’ choices, as opposed to their response
to the underlying emails themselves.

The most consequential part of the Tenth Circuit’s
decision, however, addressed whether McNellis plausi-
bly alleged religious discrimination under Title VII and
CADA. The district court rejected his argument that he
had “direct evidence” of discrimination but concluded
that he adequately pled circumstantial evidence support-
ing a prima facie case. On the alleged direct evidence,
McNellis relied heavily on a later letter by the principal,
who opined that firing McNellis had “gone too far” and
that he had been “railroaded” based on his political and
religious views. The Tenth Circuit held this letter was
not direct evidence because it still required the inference
that decision-makers were motivated by religious bias,
especially given the principal’s view that some discipline
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would have been appropriate. Direct evidence requires a
statement that clearly ties an adverse action to religion
without inferential steps, which the letter did not do.

Nonetheless, the court found an adequate inference
of discrimination at the pleading stage. It emphasized
these allegations: McNellis is a Christian, was qualified
and consistently well-reviewed, expressed disagreement
with the play in a staff email and suggested Christianity
could “help” the play, was repeatedly told the investiga-
tion and leave were because of his “religious comments,”
and was ultimately terminated for the emails concerning
“The Laramie Project”. The district’s repeated invoca-
tion of “religious comments” as the justification for in-
vestigation, leave, and termination plausibly linked his
faith-based expression to the adverse actions, satisfying
the low prima facie bar. The Tenth Circuit therefore re-
versed dismissal of his Title VII and CADA religious
discrimination claims and remanded for discovery and
further proceedings.

On remand though, the Douglas County School Dis-
trict again moved for judgment and this time prevailed.
The district court concluded that the undisputed evi-
dence showed the school disciplined McNellis because
his emails created an appearance that he was intoler-
ant of the LGBTQ community, impairing his ability to
serve as an administrator, not because of animus toward
Christianity. As a result, the court found no genuine dis-
pute that the school district honestly believed his con-
duct, not his religious status, drove the decision, and
that there was no evidence the school district would
have ignored similar complaints if his emails had omit-
ted religious references. Without evidence of pretext,
such as inconsistent explanations, differential treatment
of similarly situated non-Christian employees, or overt
anti-Christian remarks, the discrimination claim could
not go to a jury.

Legally, the case illustrates that public-school admin-
istrators’ internal emails about school programming are
highly likely to be viewed as speech pursuant to official
duties, limiting First Amendment retaliation protections,
even when the content is religious. In other words, you
cannot use religion as a shield when you are discrimi-
nating against a certain segment of the population.

Return to Table of Contents

Patterson v. NCAA: Court Denies
Preliminary Injunction Challenging
Eligibility and Redshirt Rules
By Feiting Li, of FSU

n January 15, 2026, the U.S. District Court for the

Middle District of Tennessee denied a motion for a
preliminary injunction filed by several NCAA football
players against the NCAA. The plaintiffs challenge the
NCAA’s eligibility framework, including the five-year
clock, the four-season limit, and the redshirt exception.
They sought a fifth season of competition, not merely
the four-game participation allowance available un-
der the football redshirt rule. To obtain a preliminary
injunction (PI), plaintiffs had to satisfy four factors:
(1) likelihood of success on the merits, (2) irreparable
harm, (3) balance of equities, and (4) the public inter-
est. Because a PI is an extraordinary remedy, failure on
any one prong can defeat the request. The court denied
the PI request primarily because plaintiffs did not show
a likelihood of success, and the balance of equities and
public interest also weighed against an injunction. The
analysis below summarizes the court’s reasoning.

House Release Issue

The NCAA argued that the relief plaintiffs sought was
barred by the class-action settlement release in House,
which the NCAA characterized as covering challenges
to NCAA rules governing how long athletes may re-
main eligible to receive benefits during a five-year eli-
gibility period. Plaintiffs responded that, although they
are members of the settlement class, the release should
not be read to foreclose this suit because House cen-
tered on financial benefits (such as NIL-related restric-
tions and scholarship-related rules), while this case
seeks extended playing eligibility. Plaintiffs also cited
other cases to argue that settlement releases should not
be construed broadly to bar later, distinct suits absent
clear language. The court did not resolve the release
issue at the PI stage, explaining that it required addi-
tional briefing, and instead decided the motion on the
PI factors.

Likelihood of Success

The court held that plaintiffs had to show a likeli-
hood of success on their Section 1 Sherman Act claim.
To do this, plaintiffs had to show an agreement that
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unreasonably restrains trade in a relevant market. Un-
der the rule of reason, plaintiffs must show a substan-
tial anticompetitive effect in the relevant market. The
NCAA then must offer a procompetitive rationale.
The burden then returns to plaintiffs to show the same
benefits could be achieved through a substantially less
restrictive alternative. The NCAA argued that the eli-
gibility rules are noncommercial, but the court rejected
that view, noting that in the NIL era eligibility directly
affects athletes’ ability to earn NIL and receive school
payments, so the Sherman Act can apply. However,
plaintiffs failed to show a substantial anticompeti-
tive effect, even though the court accepted Division |
football as a labor market. Plaintiffs did not offer suf-
ficient evidence of harm to the market, and the House
settlement’s roster limits and compensation caps fur-
ther undermined their argument that extending eligi-
bility would increase overall output or compensation.
Moreover, the court found that plaintiffs failed to rebut
the NCAA’s procompetitive rationale or show that the
same benefits could be achieved through a substantial-
ly less restrictive alternative. The court concluded that
this failure weighed heavily against granting a prelimi-
nary injunction.

Irreparable Harm

Plaintiffs argued that losing a season of eligibility
would cause irreparable harm to their athletic careers,
including lost opportunities to compete, develop, and
generate film and exposure. The NCAA countered
those plaintiffs delayed seeking relief, that lost NIL
earnings are compensable with money damages, and
that plaintiffs could not show they would have roster
spots next season. The court acknowledged the harm
had a speculative element, but it concluded that, once
a season passes, the lost opportunity to play cannot be
restored. The court therefore found plaintiffs made at
least some showing of irreparable harm.

Balance of Equities & Public Interest

Plaintiffs argued that an injunction would impose
little burden because it would apply to only a small
number of athletes and would promote fairness. The
court was not persuaded. Given the weak showing on
likelihood of success, the court concluded that com-
petitive fairness did not tip the scales in plaintiffs’ fa-
vor. The NCAA also argued that granting a PI could

invite similar requests and create administrative and
competitive disruptions. In addition, the court credited
concerns that allowing these athletes to occupy roster
spots and receive benefits for an extra season could af-
fect other players under roster limits and compensation
caps. The court concluded that both the balance of eq-
uities and the public interest weighed against injunc-
tive relief.

Why It Matters

Since NIL began in 2021, the economics of college
football have shifted, and the proposed House settle-
ment (June 2025) further accelerates that shift by al-
lowing direct school payments while also imposing
roster limits and caps on direct pay, alongside third-
party NIL. In that setting, eligibility rules function not
only as participation rules but also as market access
rules: they shape who can remain in Division I football
long enough to keep a scholarship, earn NIL compen-
sation, and potentially receive direct school payments.
That is why Patterson matters. The plaintiffs argue that
the NCAA’s eligibility limits end their chance to play
and earn an additional season.
Reference

Patterson v. National Collegiate Athletic Associa-
tion, No. 3:25-cv-00994 (M.D. Tenn.
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Court Sides With NFL Team, Owner in
Defamation Case

By Holt Hackney

federal judge from the District of Arizona dis-

issed, without leave to amend, the defamation

claims brought by the wife and daughter of former Ari-
zona Cardinals executive Terence McDonough.

Specifically, the court held that the plaintiffs ex-
ceeded the scope of leave to amend the First Amended
Complaint (FAC), when they introduced a new legal
theory — false light invasion of privacy.

Terence McDonough served as the vice president
of player personnel for the Arizona Cardinals from
2013 to 2024. In April 2023, McDonough filed a confi-
dential arbitration petition before NFL Commissioner
Roger Goodell, asserting claims for breach of contract
and retaliation against the Cardinals and team owner
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Michael Bidwill. Shortly thereafter, a public rela-
tions firm retained by the Cardinals’ law firm issued
a public statement responding to McDonough’s alle-
gations. That statement characterized McDonough’s
claims as “wildly false, reckless, and an opportunistic
ploy for financial gain” and referenced alleged issues
in McDonough’s personal life, including purported
“disturbing allegations of extreme domestic violence”
and claims that he had abandoned one of his children
financially.

Following publication of the statement, McDonough
amended his arbitration petition to add claims for def-
amation and invasion of privacy. In March 2024, the
arbitrator ruled in favor of McDonough on the defama-
tion claim, finding by clear and convincing evidence
that the Cardinals had defamed him by falsely accusing
him of domestic violence and abandoning his daugh-
ter. McDonough was awarded $3 million in damages,
although he did not prevail on his original contract and
retaliation claims.

In April 2024, McDonough, along with his wife Ly-
nette and daughter Caroline, filed a civil action in Ari-
zona state court against six defendants: the Cardinals,
Bidwill, and four public relations—related defendants,
including Counterpoint Strategies, its CEO James Mc-
Carthy, attorney Donald Peder Johnsen, and the law
firm Gallagher & Kennedy. The defendants removed
the case to federal court.

In the FAC, McDonough asserted claims against the
public relations defendants for defamation, negligence,
and intentional infliction of emotional distress (IIED).
Lynette and Caroline (Family Plaintiffs) asserted the
same claims against all defendants. The defendants
moved to compel arbitration as to McDonough and to
dismiss the Family Plaintiffs’ claims for failure to state
a claim.

In a February 13, 2025 order, the court granted both
motions. McDonough’s claims were stayed pending
arbitration. As to the Family Plaintiffs, the court dis-
missed all claims but sua sponte granted limited leave
to amend, expressly authorizing amendments only to
attempt to cure the deficiencies identified in the dis-
missal order.

The court’s February 13 order explained that the
Family Plaintiffs’ defamation claims failed because
the challenged public statement portrayed Lynette and
Caroline as victims of McDonough’s alleged conduct

rather than as wrongdoers. Citing authority from mul-
tiple jurisdictions, the court held that identifying some-
one as the victim of a crime is not defamatory. The
court further dismissed the negligence claims for lack
of a cognizable duty and rejected the IIED claims be-
cause the alleged conduct was not “extreme and outra-
geous” as applied to the Family Plaintiffs and because
the complaint failed to adequately plead severe emo-
tional distress.

The Family Plaintiffs then filed a Second Amended
Complaint (SAC). The SAC contained no new factual
allegations, but added a new cause of action for false
light invasion of privacy. The defendants moved to dis-
miss, arguing that the new claim exceeded the scope of
leave to amend.

The district court agreed. In granting the motion
to dismiss, the court emphasized that its February 13
order granted leave to amend only to plead new facts
addressing the deficiencies in the previously dismissed
claims. It did not authorize the addition of new causes
of action. By introducing a false light claim based
entirely on the same facts previously alleged, the
Family Plaintiffs exceeded the scope of permissible
amendment.

The court rejected the plaintiffs’ argument that Rule
15°s policy of liberal amendment entitled them to as-
sert a new legal theory at this stage. It explained that
leave to amend may be limited by court order and that
courts routinely strike new claims that fall outside the
scope of authorized amendment. The court also noted
that the Family Plaintiffs had multiple earlier oppor-
tunities to assert a false light claim but failed to do so,
despite being aware of the relevant facts.

The court further declined to construe the SAC or
the plaintiffs’ briefing as a proper motion for leave to
amend. Even if such a request had been made, the court
held it would be denied due to undue delay, prejudice
to the defendants, and the absence of newly discovered
facts. The litigation had been pending for nearly a year,
the complaint had already been amended once, and the
defendants had expended substantial resources brief-
ing multiple motions to dismiss.

Because the SAC exceeded the scope of leave to
amend, the court found it unnecessary to address the
substantive viability of the false light claim. The Fam-
ily Plaintiffs’ claims were dismissed in their entirety,
without leave to amend.
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The decision underscores federal courts’ discretion
to strictly enforce limits on leave to amend and rein-
forces the principle that plaintiffs may not use amend-
ment as a vehicle to introduce new legal theories af-
ter repeated pleading failures, particularly when those
theories could have been raised earlier in the litigation.

McDonough v. Arizona Cardinals Football Club,
LLC; D. Az.; 8/21/25
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lowa College Athletes’ Geolocation
Lawsuit Dismissed on Qualified
Immunity Grounds

By Bridget Rachek, of Tulane Sports Law

n November 5, 2025, U.S. District Judge Rebecca

Goodgame Ebinger dismissed the federal lawsuit
of Iowa College Athletes versus the lowa Department
of Public Safety’s Division of Criminal Investigation
(DCI). Judge Ebinger held that although the investi-
gators’ warrantless geolocation search was unconsti-
tutional under the Fourth Amendment, the defendants
were entitled to qualified immunity because the right
at issue was not clearly established at the time of the
investigation.

The investigation began in 2021, after concerns
arose that college athletes were violating NCAA sports-
wagering bylaws. By 2023, several athletes faced crim-
inal charges for underage gambling or falsifying records
related to online wagering. Some athletes were per-
manently stripped of their collegiate eligibility through
NCAA discipline. During the investigation, DCI re-
portedly used geolocation software from sportsbook
apps such as FanDuel and DraftKings, which allowed
agents to track athletes’ locations inside athletic facili-
ties without obtaining a warrant. In April 2024, cur-
rent and former athletes from the University of lowa,
Iowa State University, and Ellsworth Community Col-
lege filed suit in the U.S. District Court for the Southern
District of Iowa, naming the DCI and several agents as
defendants. The plaintiffs allege that officers accessed
their historical app-generated location data in a manner
that constituted an unreasonable search under the Fourth
Amendment, and the search warrants later obtained for
their phones were invalid because they were based on

evidence collected without a warrant. The DCI agents
denied wrongdoing, arguing that their actions were law-
ful within the scope of a felony match-fixing and gam-
bling investigation and that, at minimum, qualified im-
munity protected them from liability, since no clearly
established legal precedent prohibited the use of geolo-
cation verification systems in this context.

In her opinion, Judge Ebinger acknowledged that the
athletes had “sufficiently alleged” a Fourth Amendment
violation but ultimately held that the DCI agents were
shielded by qualified immunity. She explained that al-
though warrantless collection of historical geolocation
data “would be unconstitutional under traditional Fourth
Amendment principles,” courts had not yet determined
whether information from sportsbook verification sys-
tems constituted a search requiring a warrant. Because
the law governing app-generated geolocation data “was
not clearly established at the time of the investigation,”
the DCI agents could not be held personally liable. Judge
Ebinger also ruled that the subpoenas used to obtain ath-
lete information served a lawful purpose under Iowa’s
felony match-fixing statute. As a result of these find-
ings, her ruling dismissed the lawsuit in full and ended
proceedings at the district-court level.

“The Court found that the Defendants violated our
clients’ rights; however, dismissed the case due to the
judicially created doctrine of qualified immunity,” plain-
tiffs’ attorney James Roberts said in a statement. He
criticized the “clearly established” standard, stating:
“The government should not get off on a technicality
— simply because there isn’t a case telling them they
can’t use this technology to violate people’s rights. We
will be appealing this ruling to the United States Court of
Appeals for the Eighth Circuit and are prepared to take
this case to the Supreme Court of the United States.”
The Iowa Attorney General’s Office declined to com-
ment on the dismissal. The case has been dismissed,
with appeal proceedings expected.

Source(s)
https://www.espn.com/college-sports/story/ /id/46871376/federal-law-
suit-brought-iowa-college-athletes-dismissed

https://cbs2iowa.com/news/local/judge-dismisses-lawsuit-from-iowa-
athletes-over-sports-betting-investigation

https://www.1630kcjj.com/2025/11/07/
iowa-student-athletes-and-gambling-probe-investigators/
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Old Science, New Hurdles: Why
Parkinson’s Claims Are Stalling in
the NFL Concussion Settlement

By Peter Keating

As the National Football League caps another sea-
son of record-setting viewership, revenues, and
franchise values with the celebrations surrounding
Super Bowl LX, former players suffering from Par-
kinson’s disease are facing extraordinary new hurdles
when trying to get help from the NFL Concussion
Settlement.

The powers managing and enforcing the NFL case
— the NFL, the BrownGreer Claims Administrator in
Richmond (Va.) and the lead NFL players’ lawyers —
have for the last two years imposed and enforced very
restrictive qualifying criteria for Parkinson’s — made
public here for the first time. These criteria are based
on an article about symptoms published more than a
quarter of a century ago. The result of the required
27-year-old criteria, which leading Parkinson’s experts
find greatly prejudices the NFL players from getting
approved and paid for actual Parkinson’s, are that ap-
provals of Parkinson’s claims are down sharply in the
past year, and a large percentage of Parkinson’s claim
are being held up because of use of the old criteria.

The special master overseeing the case has stated
that when doctors treating retired athletes appeal ad-
verse decisions, their letters deserve “no deference.”
And the firm administering claims in the case recently
launched an audit of several players’ attorneys, appar-
ently because their clients had high rates of positive
Parkinson’s diagnoses, which plaintiffs’ attorneys and
Parkinson’s experts have suggested are an effort to
protect the use of the old criteria.

“The NFL didn’t have a system designed to slow
the payments for that particular problem, so a lot of
guys were getting checks,” says Beasley Reece, a de-
fensive back in the NFL for nine years and longtime
sports commentator who was CEO of the NFL Alumni
Association, an independent non-profit group support-
ing former NFL athletes, coaches and staff, from 2018
to 2022. “Then they figured out how to slow it way

down because they don’t want the public to think that
their high-school kid, if he keeps playing football, is
going to have Parkinson’s disease.”

Since 2017, the NFL Concussion Settlement has
made more than $1 billion in monetary awards to what
is reported on the NFL case website as approximately
2,000 retired players and family members. That total is
much greater than either side in the case forecast when
their lawyers first crafted the arrangement, though the
settlement has been plagued by charges that it has ob-
structed benefits. While the settlement was still taking
shape, some experts objected that its coverage was
incomplete, its qualifying criteria needlessly compli-
cated, and its procedures tilted to favor the NFL. And a
2024 investigation by the Washington Post found that
the settlement “routinely fails to deliver money and
medical care to former players suffering from demen-
tia and CTE.”

Until recently, those conclusions didn’t seem to ap-
ply to victims of Parkinson’s, an incurable, often crip-
pling condition that disrupts communication between
a body’s nervous system and muscles. The plaintiffs’
attorneys in the concussion lawsuit originally expected
that a total of 14 Parkinson’s and 18 ALS cases would
be paid $52.6 million over the 65-year lifetime of the
settlement. Instead, the settlement awarded $146.5 mil-
lion for 81 Parkinson’s and 30 ALS claims in just its
first 18 months. At that time, the NFL said compensa-
tion was flowing so freely because cases were so clear-
cut. League spokesman Brian McCarthy told the Los
Angeles Times in 2018: “ALS and Parkinson’s [diag-
noses| are fairly straightforward and are unlikely to
trigger concerns about fraud that would slow down the
processing of the claims.”

But after a few more years of high rates of applica-
tions, approvals, and awards, things changed. Special
Master David Hoffman, a University of Pennsylvania
Law School professor appointed by U.S. District Judge
Anita Brody in 2020 to help manage and rule on the
claims in the settlement, found its requirements for a
qualifying diagnosis of Parkinson’s to be “sparse,” ac-
cording to a ruling he issue in January 2024. He also
thought the World Health Organization’s definitions,
which the settlement incorporated, weren’t precise and
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left “much to clinical practice”—meaning the judgment
and experience of doctors interacting with patients. So,
even though Special Master Hoffman himself noted that
the parties in the case didn’t seem to disagree about its
Parkinson’s terminology, he convened a group of neu-
rologists from the settlement’s Appeals Advisory Panel
(AAP), a group that reviews claims made by players. They
met in December 2023. And according to Special Master
Hoffman’s ruling the following month, they wrote, and he
accepted, that “the appropriate criteria for the diagnosis
of Parkinson’s disease for use in the Settlement remain”
something called the “Gelb criteria.”

In what has been viewed as a landmark ruling, re-
quiring football players to now meet criteria from that
original Gelb article, Special Master Hoffman ruled that
he agreed with the panel that this guide to gauging Par-
kinson’s, published in 1999 by Douglas Gelb, a profes-
sor of neurology at the University of Michigan Medical
School, constituted “the most widely used criteria in the
United States at the time of the Settlement (2014).” And
from the moment Hoffman wrote that he approved of the
Gelb criteria, the Gelb article became the mandated and
enforced as the NFL Concussion Settlement’s definition
of the disease.

But Parkinson’s experts as well as historians of bench-
marks for the disease agree that the Gelb criteria never
caught on in a way that would make them anything like
“the most widely used criteria” for PD. “The Gelb criteria
summarized what they felt was the state of the art in 1999
for diagnostic criteria for Parkinson’s disease,” says Wil-
liam Ondo, director of the Movement Disorders Clinic
at Houston Methodist Hospital, who has authored more
than 300 journal articles and book chapters. “It did not
include original data and the criteria were never widely
used in clinical practice or research studies.”

Indeed, in a 2018 paper for Frontiers in Neurology, au-
thors from three neurological institutes in Italy surveyed
methods since 1817, when English physician James Par-
kinson called the disease that came to be named for him
“the Shaking Palsy.” They found: “Concerning the dif-
fusion of the different criteria ... only a small number of
clinical studies (mainly carried out in the US and in Scan-
dinavia) have adopted Gelb criteria, [with] more limited
diffusion among practicing clinicians.

Asked about the Gelb criteria and his rulings, Special
Master Hoffman responded: “I’m sorry to say that as a
judicially appointed Special Master, I’'m not permitted to

comment for your story on the Settlement.” The NFL did
not respond to a request for comment; Neither did Brown-
Greer, the Richmond, Va.-based claims administrator for
the settlement.

Parkinson’s specialists say there’s a bigger concern
about the Gelb criteria than their popularity: their dubious
worthiness as a tool for today’s doctors. The Gelb crite-
ria focus mostly on motor symptoms, meaning problems
with moving, such as tremors, bradykinesia (slowness) or
stiffness. But research has revealed, and physicians now
recognize, a range of other kinds of issues related to the
disease—and how they can surface sooner than classic
markers. “Over the last 25 years,” says Ondo, “we’ve be-
come aware of the importance of the non-motor symp-
toms, including things such as dream enactment behavior
[compulsively acting out dreams while sleeping], loss of
sense of smell, and constipation.”

“The Gelb criteria’s requirements reject some persons
who otherwise very likely have the earliest manifestations
of PD, and so these criteria are excessively exclusionary,”
says Dr. Peter LeWitt, a professor of neurology and phar-
macology and Parkinson’s researcher at the Wayne State
School of Medicine in Detroit.

In 2015 — 16 years after the publication of the Gelb
criteria, nine years before Special Master Hoffman’s land-
mark ruling — the International Parkinson and Move-
ment Disorder Society (MDS) established criteria for
Parkinson’s that incorporated both motor and non-motor
symptoms. They rapidly became and have remained the
global standard for diagnosing Parkinson’s in living pa-
tients around the world.

They are universally used around the world, that is —
outside this NFL case.

In 2024, Special Master Hoffman wrote that his panel
considered using the MDS criteria but rejected the idea.
“[Clriteria such as those of the Movement Disorder Soci-
ety,” his advisers wrote, “are designed to be used by move-
ment disorder specialists rather than the neurologists who
participate as [settlement-approved] physicians, who are
not required to have this specialty expertise.”

By embracing that one sentence, Special Master Hoft-
man and the NFL Concussion Settlement dismissed the
generally held view of Parkinson’s experts that the MDS
criteria was created to be used by both general neurologists
and movement disorder specialists as the years of work
by experts across the globe in developing the MDS crite-
ria created a state-of-the-art definition of Parkinson’s. As
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further proof of this, the MDS itself, whose experts re-
searched, devised and tested the modernized criteria, dis-
agrees. In a 2023 position paper, it said, “While the MDS-
PD Criteria were designed for use in research, the MDS
supports their use as a general guide to diagnosis of PD in
clinical settings.”

“Someone in my field would say, of course we go with
the international consensus as found in the recommenda-
tions of the MDS,” says LeWitt. “Because we know the
method they went through. It’s been validated multiple
times, it’s continuously being updated with commentary
and editorial and peer review.”

“I will leave it to others to decide which criteria they
find most compelling, and whether and how to incorpo-
rate more recently developed diagnostic tests,” says Gelb,
who still teaches at the University of Michigan.

The special master and settlement managers have
used Gelb’s 1999 criteria since the 2024 ruling and have
worked hard to make them stick. “We never got the
chance to ask about that,” says a doctor who joined the
settlement’s group of Monetary Award Fund (MAF) phy-
sicians—the doctors approved by the NFL and lead at-
torneys in the case to diagnose players—at its inception.
“We just got a notice telling us that now we’re going to do
this, and now you fill that out. We didn’t have a discussion
about it.”

The results were sudden and severe: Narrower criteria
for Parkinson’s, narrower windows for athletes to be ap-
proved and paid. Players who were diagnosed with the
disease before 2024 and whose cases were still pending
soon found themselves in a difficult situation. If a doc-
tor didn’t mention the Gelb criteria in an athlete’s initial
evaluation, that would now torpedo his claim. But if that
doctor tried to revise his report, he and the player could
be accused of “back-filling.” As Hoffiman put it in a July
2025 ruling rejecting one player’s Parkinson’s claim,
“These new and amended documents represent ‘late-ar-
riving reasoning,” which ‘cannot substitute for the actual
reasons’ Dr. [redacted] outlined at the time of his Diagno-
sis. Simply put, ‘no deference is due to clinician’s letters
produced on Appeal.””

Meanwhile, players getting new evaluations have of-
ten learned their physicians cannot submit qualifying di-
agnoses for Parkinson’s even when they’ve concluded an
athlete needs help. “It is restrictive and absolutely does
keep me from diagnosing some patients,” the MAF doc-
tor says. “With some patients who have early or subtle
symptoms, you can tell there’s a good chance that they

either have early Parkinson’s or are high risk for it, but
they don’t quite meet the Gelb criteria.”

Attorneys for players report the process for Parkin-
son’s claims is now clogged with challenges to qualifying
diagnoses. “It’s taking longer and longer for the claims
to be decided,” says Michael Leh, a partner at the Locks
Law Firm, which is based in Philadelphia. “And there’s
much more questioning of the diagnosing neurologists.”

Through January 16, 2024, 275 Parkinson’s claims
were submitted to the settlement, and 235, or 85%, were
approved, according to data in reports by BrownGreer.
In the year following Hoffman’s ruling, the settlement
received 60 new claims and made 45 new awards, for a
75% ratio. In the past year, that number has plunged to
44%. “Using that Gelb scale is not the fairest thing, or the
most objective scientifically guided,” says one prominent
neurological professional. “But the more rigorous diag-
nostic scheme is a cost-effective way of not paying out
much money.” Significantly, in addition to the increased
Parkinson’s denials, a high percentage of Parkinson’s
claims have been put on hold and are in limbo, according
to plaintiffs’ lawyers.

Plaintiffs’ lawyers and medical experts also view as
an additional attempt to weaken Parkinsons claims, that
the settlement’s claims administrator recently launched
an “audit” of many law firms that are representing retired
athletes, and has already drawn up a 91-page report. “So
many more players have Parkinson’s disease than they
ever anticipated,” says one plaintiffs’ attorney. “And the
administrator and the NFL are taking the position that
means they can’t be legitimate claims.”

Reece hopes to compel the league and its allies to con-
sider definitions of Parkinson’s and “legitimate” that go
beyond suppressing diagnoses—and to act soon. “I hope
you hear me,” he says. “I’ve never met a player who’s
mad at the game. But when I have conversations with
them, they feel like the NFL is running a prevent defense.
They’re just spreading out and making sure that you don’t
gain many yards, and when the clock hits zero, the player
dies. Pretty soon, all of the players that are in this case will
be gone.”

Peter Keating is an investigative writer in New Jersey.
His pioneering work at ESPN exposed how the NFL dealt
with brain injuries.
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User Data, Advertising, and Privacy

Risk in NCAA Digital Platforms
By
Recent developments in online advertising contin-
ue to highlight the growing tension between user
privacy expectations and the commercial realities of
digital platforms. As programmatic advertising, iden-
tity resolution, and cross-device tracking have become
standard tools for monetizing online engagement, or-
ganizations increasingly rely on third-party technolo-
gies to generate revenue at scale. At the same time,
regulators and courts have shown greater willingness
to scrutinize data practices that operate largely out of
public view. A class-action lawsuit filed against the
National Collegiate Athletic Association (NCAA) and
Turner Sports Interactive, Inc. provides a timely case
study of this tension, alleging that visitors to NCAA.
com were subjected to unauthorized tracking and data
monetization in violation of the California Invasion of
Privacy Act (CIPA), Cal. Penal Code § 638.51.

The case centers on the NCAA’s alleged use of
multiple third-party tracking technologies embedded
throughout its website via advertising, analytics, and
engagement tools. According to the complaint, these
trackers collected routing and addressing information,
like IP addresses, along with device characteristics and
browsing behavior, without user consent or court au-
thorization. The plaintiffs argue that this conduct falls
within CIPA’s prohibition on the use of “pen registers,”
a term traditionally associated with telephone surveil-
lance but increasingly applied to digital technologies
that capture identifying information about electronic
communications. Although these tools do not record
message content, the statute focuses on the collection
of signaling and routing data, placing modern web
tracking squarely within its scope.

Several specific tracking technologies are identified
in the complaint. The Adform Tracker, a widely used
advertising technology product, is alleged to collect
IP addresses, device attributes, and browsing activity
in order to optimize advertising campaigns. Installed
through the NCAA’s servers, the tracker enables ongo-
ing monitoring across sessions and websites, feeding
data into Adform’s broader advertising ecosystem. The
plaintiffs allege users are rarely aware of the extent

or immediacy of this data collection. Similar claims
are made regarding the OpenX Tracker, operated by a
California-based data broker and supply-side platform.
OpenX’s technology is described as collecting ex-
tensive personal data, including persistent identifiers,
browsing histories, inferred interests, and geolocation
signals, while linking activity across devices through
cookies. This information is then shared with advertis-
ing partners, allowing the creation and monetization of
detailed user profiles.

The complaint also focuses on the Adnxs Tracker,
part of Microsoft’s advertising ecosystem (formerly
Xandr), which operates through real-time bidding
and ad-serving infrastructure. This tracker allegedly
collects IP addresses and device identifiers and uses
fingerprinting techniques to associate multiple ses-
sions with individual users. Data gathered through this
system may then be shared with additional platforms,
including behavioral automation tools such as Wun-
derkind’s Bounce Exchange Tracker. Wunderkind’s
technology is characterized as an identity-resolution
and engagement platform that links browsing behavior
and persistent cookies to a broader identity network.
Integration with social media advertising tools fur-
ther expands the reach and value of the collected data
which showcases how it could be used well beyond the
NCAA website itself.

The named plaintiffs, Maren Anderson and Vale-
ria Gonzalez, describe experiences that the complaint
presents as typical of affected users. Both are Califor-
nia residents who visited NCAA.com in 2025 and al-
lege that their browsers received multiple third-party
trackers during those visits. According to the plain-
tiffs, these trackers collected IP addresses and related
data without notice or consent, and the information
was used to analyze marketing performance, target
advertising, and generate revenue for the defendants.
Neither plaintiff claims to have been aware of these
practices at the time, and no court authorization was
obtained. Their experiences are offered as examples of
a broader, systematic approach to data collection af-
fecting all California users who accessed the site dur-
ing the relevant period.

From a legal perspective, the case raises questions
that courts are increasingly confronting as privacy
law collides with digital advertising practices. A cen-
tral theme among these is whether web-based trackers
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qualify as pen registers when they capture routing and
addressing information in real time. Other issues in-
clude whether users reasonably expect confidentiality
when interacting with a public-facing website, whether
privacy policies and cookie banners amount to mean-
ingful consent, and whether third-party vendors em-
bedded in a website should be treated as independent
recipients of user data or as service providers acting on
the site operator’s behalf. The plaintiffs have brought
the case as a proposed class action, arguing that these
issues can be resolved on a class-wide basis because
the same tracking tools and disclosures applied uni-
formly to all users.

The defendants are expected to raise several de-
fenses commonly seen in CIPA litigation. They are
likely to argue that no unlawful interception occurred
because the data was collected as part of normal web-
site operations and received by parties to the commu-
nication rather than by outside eavesdroppers. Simi-
larly, they may contend that third-party vendors func-
tioned as technical service providers, not independent
data recipients. Consent-based defenses are also likely
going to rely on privacy policies, terms of use, and im-
plied consent through continued website use. Defen-
dants may further argue that interactions with a pub-
licly accessible sports website lack the confidentiality
required to trigger CIPA protections, or that plaintiffs
have not suffered any concrete harm beyond a techni-
cal statutory violation.

Courts have taken varied approaches to these argu-
ments. While some CIPA claims have been dismissed
early, many survive initial motions because questions
of consent, agency, and reasonable expectations of pri-
vacy tend to be fact-specific. As a result, early dismiss-
al is far from guaranteed. For institutional defendants,
the most significant pressure point often arises at class
certification, where differences in user experience, de-
vice settings, and disclosure practices may undermine
the plaintiffs’ ability to proceed on a class-wide basis.
Even so, the potential for statutory damages, which is
up to $5,000 per violation, creates substantial settle-
ment pressure. At scale, theoretical exposure can reach
into the tens of millions of dollars which can heavily
influence litigation strategy.

The risks extend beyond monetary damages. Pri-
vacy litigation frequently involves invasive discovery
into website code, data flows, vendor contracts, and

internal decision-making, exposing organizations to
reputational harm as well as operational disruption.
Injunctive relief may require changes in areas like con-
sent mechanisms, data-sharing arrangements, and even
relationships with technology vendors, which places
compliance obligations that last long after a case is
resolved.

More broadly, the lawsuit reflects deeper structural
issues within the digital advertising ecosystem. Third-
party trackers, data brokers, and identity-resolution
platforms enable highly efficient monetization but of-
ten operate in ways that are difficult for users to see or
understand. As California privacy law, the California
Consumer Privacy Act, and international frameworks
such as the GDPR continue to evolve, organizations
that operate high-traffic websites face growing pres-
sure to balance revenue generation with transparency
and user trust. For stakeholders in sport, media, and
higher education, all sectors that depend heavily on
public credibility, these trade-offs may be more conse-
quential than currently anticipated.

Viewed in this light, NCAA website litigation is not
just a discrete legal dispute as it illustrates how older
privacy statutes are being applied to modern technolo-
gies. It also shows how procedural dynamics such as
class certification shape real-world risk and how digi-
tal monetization strategies can carry legal and ethical
consequences well beyond initial financial exposure.
Regardless of its ultimate outcome, the case under-
scores the need for organizations to reassess how they
collect, share, and monetize user data in an environ-
ment where privacy expectations and legal standards
continue to shift.
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Comments by Super Bowl-winning
Seahawks Coach Raise Workplace
Questions

By Christopher R. Deubert, Senior Writer

Mike Macdonald just the Seattle Seahawks to vic-
tory in Super Bowl LX against the New England
Patriots. That Macdonald is 38 years old and only in
his second season as an NFL head coach makes the
achievement all that more impressive. Nevertheless,
comments recently made by Macdonald about his
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family life raise questions about the sacrifices he and
his family make. Specifically, that
during the season he only spent about 30 minutes a
week with his one-year old son.

The NFL workplace...

The pressure on NFL head coaches cannot be under-
stated — nine of the 32 NFL teams fired their head
coaches during or after the most recent season, includ-
ing the Super Bowl-winning John Harbaugh from the
Baltimore Ravens and the highly successful Sean Mc-
Dermott from the Buffalo Bills. Not surprisingly then,
these coaches have to eat, sleep, and live football quite
literally — they often spend multiple nights a week at
the team facility during the season, where they also eat
almost all of their meals.
As a result, there is little time for family. Indeed,
in 1990, legendary NFL head coach Jimmy Johnson
being head coach of the Dallas Cow-
boys over his wife of 26 years.
These circumstances also raise questions about what
type of people become head coaches in the NFL. In his
in the “Bountygate” case (in
which I participated in the defense of the players), for-
mer NFL Commissioner Paul Tagliabue noted that “[c]
oaching legends such as George Halas and Vince Lom-
bardi are not glorified or remembered because they of-
fered players ‘freedom of choice.”” Rather, it was “it’s
my way or the highway.” Further, in comments at a
recent Sports Lawyers Association annual conference,
Bob Wallace, a long-time attorney for the Philadelphia
Eagles and St. Louis Rams, joked that “I’m not sure if
only a**holes become head coaches or if being a head
coach makes you an a**hole.”
For reasons such as this, I have previously opined
that working in professional sports often is

...is not your typical workplace

Of course, Coach Macdonald is entitled to various
types of protection and leave under both federal and
Washington law in particular. Under the federal Fam-
ily and Medical Leave Act (FMLA), Coach Macdon-
ald was entitled to up to 12 weeks of unpaid leave after
the birth of his son — up until he was one year old. On
top of that, Washington has a paid family and medical
leave law that provides employees 12 weeks of paid

leave following the birth of a child (among other situ-
ations), up to a maximum weekly benefit of $1,542.

These laws were likely not much of a realistic con-
sideration for Coach Macdonald. For starters, the
coach signed a six-year contract prior to the 2024 sea-
son worth a reported $9 million annually. Next, Coach
Macdonald after the birth
of his son in December 2024. It simply is unimagi-
nable that an NFL head coach would step away from
his team for any extended period of time, and certainly
not the duration permitted by law.

Nevertheless, these are the choices that Coach Mac-
donald and his family have made, even if they sug-
gest the presence of . Present bias refers
to people’s tendency to value a smaller reward today
(such as winning a Super Bowl) over a larger reward in
the future (such as developing a meaningful bond with
your child), which studies have found to exist dispro-
portionately in professional athletes.

The law also of course respects his freedom of
choice and contract — even if they are not choices many
would make.

Deubert is Senior Counsel at Constangy, Brooks,
Smith & Prophete LLP
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Former UM Athletes Sue to Push
Boundaries for NIL Comp Past 2016;
Expert Weighs In

By Luke Price

our former University of Michigan football players

have filed a proposed class action seeking to extend
the reach of name, image, and likeness (“NIL”) com-
pensation beyond the retroactive window established
by the House settlement. The lawsuit, filed in the U.S.
District Court for the Eastern District of Michigan, ac-
cuses the NCAA, the Big Ten, and the Big Ten Net-
work (“BTN”) of conspiring for decades to suppress
athlete compensation while continuing to profit from
the commercial use of players’ performances.

The complaint is led by former Wolverines quar-
terback Denard Robinson, wide receiver Braylon Ed-
wards, defensive lineman Michael Martin, and line-
backer Shawn Crable. The plaintiffs allege that the
defendants fixed the value of athlete NIL rights at zero
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in violation of the Sherman and Clayton Acts. Accord-
ing to the complaint, the NCAA, the conference, and
the conference network have continued to use archival
game footage, highlight reels, and promotional con-
tent featuring the players’ names and likenesses long
after their playing careers ended, without consent or
compensation.

The plaintiffs seek more than $50 million in dam-
ages for being “unlawfully denied” the opportunity to
profit from their NIL. The case was dismissed in Sep-
tember, according to The Detroit News, though plain-
tiffs’ counsel Jim Acho has indicated that an appeal is
forthcoming.

The lawsuit targets a gap left by the House settle-
ment, which provided approximately $2.8 billion in
back pay for athletes covering the period from 2016
through 2024. The Michigan plaintiffs ask whether
the reasoning from O’Bannon v. NCAA and NCAA v.
Alston can be applied retroactively to athletes whose
performances helped build the modern college sports
product before that cutoff.

The Forgotten Class

The complaint defines the proposed class as all former
NCAA student-athletes who were active prior to June
15,2016, whose image or likeness has been used in any
video posted by or licensed by the NCAA, BTN, or af-
filiated entities. That date corresponds with the House
settlement’s temporal boundary, separating those en-
titled to retroactive NIL compensation from those left
outside its scope.

The plaintiffs emphasize that former athletes contin-
ue to generate commercial value through rebroadcasts,
advertising, merchandise, and subscription program-
ming. The complaint cites recurring BTN use of histor-
ic moments involving Robinson, Edwards, Martin, and
Crable as examples of how past performances remain
central to the conference’s media offerings, even as the
athletes themselves remain uncompensated.

Antitrust Claims

Relying heavily on Alston, the plaintiffs allege that the
NCAA and its members imposed a horizontal restraint
on trade by fixing NIL compensation at zero and en-
forcing that restraint through their monopsony power
over college athletes. The complaint points to the Su-
preme Court’s recognition that the NCAA exercises

monopsony power in the market for student-athletes,
which supports their antitrust theory.

In addition to damages, the plaintiffs seek injunc-
tive relief invalidating prior assignments of public-
ity rights and request a share of the ongoing revenue
generated from archival game footage featuring their
performances.

Right of Publicity

The lawsuit also asserts a claim for misappropriation
of publicity under Michigan law. The plaintiffs con-
tend that BTN’s continued use of historic game foot-
age functions as commercial exploitation by driving
viewership, advertising revenue, and subscriptions.

The claim creates a dispute over whether monetiz-
ing historic sports broadcasts constitutes protected
expression under the First Amendment or an imper-
missible commercial use. Similar disputes have arisen
in the video game context, where athletes prevailed
against unauthorized use of their likenesses. Applying
that reasoning to traditional sports media could have
substantial implications for conferences and networks
that depend heavily on “classic” programming.

The Big Ten’s Dual Role

A distinctive feature of the complaint is its focus on
the Big Ten Conference’s dual role as both a policy-
making body and a media stakeholder. The Big Ten
owns a 39% interest in BTN, a joint venture with Fox
Sports (which owns the remaining 61%). The plaintiffs
argue that this ownership structure creates a conflict of
interest, allowing the conference to profit directly from
media revenue generated under compensation rules it
helped enforce.

According to the complaint, BTN and the Big Ten
repackaged archival footage into bundled licensing
agreements and promotional campaigns that hinge
heavily on former players’ performances, generating
considerable revenue without compensation for the
athletes themselves.

Procedural Hurdles

The plaintiffs confront major procedural challenges.
Statute-of-limitations defenses are likely, given that
many alleged uses occurred well before 2016. Courts
have also been reluctant to reopen settled economic
frameworks governing college sports. The defendants
are expected to invoke First Amendment protections
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for rebroadcasting historic sporting events and to argue
that the footage is owned by the institutions, confer-
ences, or networks rather than individual athletes.

Class certification may present an additional ob-
stacle, as the proposed class spans decades, sports, and
institutions, raising questions about common injury
and damages.

Expert Perspective

In an interview, Professor Peter Goplerud, a longtime
sports and higher education law scholar with extensive
experience advising athletes and addressing NCAA
regulatory issues, said that the combination of the
House settlement’s temporal cutoff and courts’ contin-
ued reluctance to revisit retrospective NIL claims has
effectively foreclosed meaningful recovery for athletes
whose playing careers ended before 2016.

Why the Case Matters

If successful, the lawsuit could expose conferences
and media partners to liability for decades of archi-
val broadcasts, a risk not addressed by the House
settlement.

Even if the Michigan plaintiffs do not prevail, the
lawsuit underscores lingering tensions between col-
lege sports’ commercial success and the treatment of
athletes who helped create the underlying media prod-
uct. While NIL reform has reshaped the landscape for
current players, the legal status of those who competed
before 2016 remains unresolved in the courts.

This case illustrates how college sports’ modern
business model continues to depend on assets created
by athletes who were prohibited from sharing in their
value, and it raises the question of whether legal recog-
nition of NIL rights leaves any remedy for those who
came before.

Luke Price is a third-year law student at the Uni-
versity of Kentucky J. David Rosenberg College of
Law and president of its Sports and Entertainment Law
Society. A former collegiate baseball player at Purdue
University and Murray State University, he draws on
his athletic experience to analyze how law and policy
shape opportunities for student-athletes in the modern
era of college sports.
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Duke University Settles
Groundbreaking NIL Lawsuit
Against Quarterback

By Brian R. Socolow and Alexander Loh, of
Loeb & Loeb

Duke University settled its lawsuit against star
quarterback Darian Mensah on January 27,
slightly over a week after filing it. The swift settlement
concluded a case that could have resolved fundamental
legal questions facing college sports in the post-House
era, including the enforceability of name, image and
likeness (NIL) contracts against transferring student-
athletes and whether NIL contracts are actually dis-
guised employment relationships that constitute pro-
hibited pay-for-play schemes.

The Duke v. Mensah lawsuit exposes the inherent
contradiction at the heart of modern college sports—
schools are entering into lucrative, multiyear contracts
with student-athletes while simultaneously contending
that those same athletes are not employees. This ten-
sion between contractual control and educational free-
dom and between pay-for-play and amateurism prin-
ciples could play a significant role in shaping college
athletics for years to come.

The Mensah transfer dispute

Quarterback Darian Mensah signed an NIL contract
with Duke that was set to expire Dec. 31, 2026. In Jan-
uary, Mensah announced his intent to transfer. Duke
responded by filing a lawsuit alleging breach of con-
tract, arguing that Mensah’s NIL agreement explicitly
prohibited him from transferring to another school or
entering into an NIL deal with a competitor institution
during the contract term.

Duke’s lawsuit was noteworthy. While schools
have been reluctant to sue their own athletes over con-
tract disputes due to recruiting implications and pub-
lic relations concerns, Duke argued it had no choice
but to seek legal recourse to protect the integrity of its
contracts. The university claimed it had entered into a
binding agreement for the exclusive rights to license
Mensah’s NIL and that his departure would cause ir-
reparable harm.

The case settled quickly, reportedly involving Men-
sah paying a significant buyout to Duke—Ilikely in the
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range of millions of dollars—to exit the remaining
term of his contract. The settlement left unresolved the
critical legal questions the case raised, however.

Key legal issues

The student enrollment defense. Mensah could have
argued that regardless of his NIL contract, Duke can-
not legally block a student from transferring to another
institution because student enrollment is an inherently
voluntary relationship. For example, defensive back
Xavier Lucas left the University of Wisconsin for the
University of Miami without entering the transfer por-
tal by plainly enrolling in classes at Miami.

While Mensah signed a contract with Duke for the
use of his NIL rights, he remained a student first, free
to matriculate at any other school that admits him. This
defense raises the question: Can a contractual relation-
ship for publicity rights override students’ fundamental
rights to choose where to pursue their education?

The employment question and NIL fiction. Perhaps
the most significant issue is whether NIL contracts
such as Mensah’s are actually disguised employment
relationships that constitute prohibited pay-for-play
schemes. Duke emphasized in its complaint that Men-
sah was not being paid to play football and that his
NIL compensation was not contingent on athletic per-
formance. The university claimed it was simply pay-
ing for an exclusive license to use his publicity rights,
a permissible transaction under NCAA rules. By su-
ing Mensah to prevent him from transferring to a ri-
val football program, however, Duke arguably contra-
dicted its own position. The lawsuit revealed that Duke
valued Mensah because he is a talented quarterback
who could strengthen a competitor, suggesting the
contractual relationship was more about on-field labor
and retaining a key player than about marketing rights.

This contradiction exposes the fundamental ten-
sion in modern college athletics: If Mensah were rec-
ognized as a Duke employee who signed a multiyear
employment contract, the university would have stron-
ger legal grounds to enforce the agreement and block
his transfer. For example, employment contracts can
include noncompete clauses. But college athletes are
currently not recognized as employees, creating a le-
gal gray area where schools want to enforce employ-
ment-like restrictions without granting employment
protections or benefits. The case raises questions about

whether schools are using NIL contracts as a work-
around to implement de facto employment relation-
ships—complete with multiyear terms and noncom-
pete provisions—while avoiding the legal obligations
and collective bargaining requirements that come with
employee status.

Why the parties settled so quickly

The rapid settlement, just over a week after filing, sug-
gests both parties recognized the risks of litigation. For
Duke, a court ruling could have undermined its po-
sition that Mensah was not an employee, potentially
exposing the university—and other schools—to em-
ployment-related claims from its athletes. For Mensah,
losing in court could have meant being bound to Duke
or facing significant damages, and the buyout allowed
him to pursue his preferred transfer destination while
providing Duke with compensation.

It also appears that neither party wanted to set any
binding precedent. A loss for Duke might have sig-
naled that NIL contracts are unenforceable against
transferring athletes, rendering them essentially mean-
ingless. A loss for Mensah might have established that
schools can hold athletes to multiyear deals, chilling
athlete mobility. By settling, both sides avoided these
worst-case scenarios but left the broader legal frame-
work unresolved.

The importance of this settlement

While the settlement resolved the immediate dispute,
its broader significance lies in what it reveals about
the fragility of the current system. This case suggests
potential vulnerabilities in NIL contracts; the potential
for students to negotiate buyouts suggests contracts
may function more like guidelines than as binding ob-
ligations. This fundamentally undermines contract sta-
bility in college athletics.

Moreover, the case exposed the inconsistency be-
tween conference approaches. The Big Ten has stan-
dardized contracts administered through the confer-
ence office with meaningful buyout provisions—as
seen when University of Washington quarterback De-
mond Williams announced his intent to transfer just
days after signing his contract but ultimately returned
to Washington because the buyout made leaving pro-
hibitively expensive. The Atlantic Coast Conference
(ACC), by contrast, has no such standardization,
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leaving individual schools to negotiate deals with less
leverage.

The Duke v. Mensah case signals that in the ab-
sence of employee status and collectively bargained
transfer restrictions, schools might increasingly turn to
the threat of litigation and buyout clauses as leverage.
But litigation is costly, time-consuming and potentially
damaging to recruiting and institutional reputation.

Takeaways for stakeholders

For student-athletes: Understand that signing NIL or
revenue-sharing contracts does not necessarily lock
you in permanently. Buyouts are negotiable, and
schools may be reluctant to pursue costly litigation. Be
prepared, however, for potential legal action and sig-
nificant buyout demands if you seek to transfer before
your contract expires. Contracts are not meaningless,
but they are also not absolute barriers to mobility.

For NIL collectives, universities and conferences:
Contract enforceability is likely to remain a complex
issue. Duke’s lawsuit showed that schools are willing
to sue to protect contract integrity, but the rapid set-
tlement suggests this approach has significant limita-
tions—Iitigation is costly, generates negative publicity
and can damage recruiting. Without employee status,
your leverage could come in the form of financial pen-
alties through buyout provisions and the threat of legal
action, but these tools must be used carefully.

Overall, the Duke v. Mensah case underscores the
need for structural reform and standardization in col-
lege sports. Unless athletes are recognized as employ-
ees with collectively bargained transfer rules or until
clear legal precedent establishes the enforceability of
NIL contracts against transferring students, the current
system seems likely to face continued uncertainty.

Looking forward

Duke v. Mensah may not be the last case of its kind.
As revenue-sharing NIL agreements become more
common following the House settlement, similar sce-
narios involving star athletes attempting to transfer
while under contract could emerge. When they do, the
same fundamental questions—whether NIL deals are
enforceable against transferring athletes and whether
these contracts disguise employment relationships—
will be asked again.
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FTC Launches Probe Into College
Athlete Agents as Transfer Portal
Chaos Grows - What Schools
Should Do Now

Rob Dickson and Joshua D. Nadreau, of

Last month, the Federal Trade Commission (FTC)
announced that it is launching an inquiry into the
agents of college athletes, aiming to kick off a consum-
er-protection crackdown to prevent student-athlete ex-
ploitation during the increasingly unregulated transfer
portal process. The inquiry announced on January 12
does not focus on NCAA eligibility or recruiting viola-
tions, but instead zeroes in on whether athlete agents
are complying with federal disclosure and fairness
requirements, among other things. This insight will
break down what prompted the probe, what the FTC
is asking schools to produce, and explain what your
school should be doing even if you haven’t received
an inquiry.

Background

The representation of college athletes has been a con-
tentious issue over the last several years for a variety
of reasons. One major concern has been the low barrier
to entry for those seeking to represent college athletes.
Common criticisms include:
+ Agents taking disproportionately high commis-
sions

* A lack of requirements or enforcement mecha-
nisms for those representing student-athletes

Currently, anyone can wake up one day — wheth-
er it’s a student-athlete’s friend, roommate, or family
member — and become an agent simply by changing
their Instagram bio. This stands in stark contrast to pro-
fessional leagues, which maintain strict requirements
for agent certification. These include passing exams,
paying fees, undergoing background checks, and meet-
ing minimum educational credentials.

Why Is This Important Now?

During the most recent football transfer window,
more than 10,500 student-athletes entered the portal.
The process now functions as a form of free agency,
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with minimal rules, few restrictions, and even less
enforcement.

Agents often wield significant influence, sometimes
engaging in “ghost negotiations” with other programs
to inflate bids for their athlete. In some cases, agents
accept payments to conceal information about compet-
ing offers or persuade student-athletes to enter the por-
tal with promises of more lucrative opportunities that
ultimately don’t exist.

But many of the student-athletes will not find a new
team and might not be welcomed back to their previous
programs, effectively ending their collegiate career.

For schools, the fallout extends beyond individual
athletes. Sudden portal exits can disrupt roster plan-
ning, scholarship allocations, recruiting strategy, and
donor and alumni expectations, while also increasing
the risk that institutions are drawn into disputes involv-
ing agent misconduct, they did not initiate but may be
asked to explain.

For those misled into believing that better opportu-
nities awaited elsewhere, this federal inquiry is a criti-
cal step toward identifying and removing bad actors
who exploit the system for personal gain under the
guise of representing their client’s best interests.

The FTC Inquiry: What is Being Asked?

As part of the inquiry, the FTC sent letters to 20 ran-
domly selected Division I schools, without disclosing
their identities, to ask about the agents of their student-
athletes. The letters center on the 2004 Sports Agent
Responsibility and Trust Act (SPARTA). This federal
law prohibits sports agents from engaging in unfair or
deceptive practices when recruiting or signing student-
athletes to agency contracts, including providing false
information, making false representations, or provid-
ing anything of value to the student-athlete or anyone
associated with the athlete before signing a contract.

In these letters, the federal agency is asking wheth-
er athletes’ agents are complying with SPARTA’s
disclosure requirements. Sports agents recruiting stu-
dent-athletes must provide athletes (or their parents, if
the athletes are under 18 years old) with a disclosure
document containing a warning about the potential
loss of NCAA eligibility following the signing of the
document.

Additionally, the agency is asking schools whether
they have received complaints or concerns regarding
an agent’s relationship with any student-athlete.

Why is the FTC Directing Letters to Schools?

The FTC has announced that the schools themselves
are not the focus of the investigation. Rather, each
school was selected based on its successful sports pro-
grams. The FTC is turning to schools to launch this
inquiry because they are often the only entities with
consistent visibility into agent disclosures, complaints,
and patterns of conduct. This makes institutional re-
sponses a key input into whether the agency pursues
enforcement actions, issues industry guidance, or seeks
broader reforms in the college athletics representation
market.

The agency has also directed college athletes and
their families who have concerns to submit those di-
rectly to the FTC. Schools have been asked to respond
by March 23, 2026.

What Your School Should Do

Even though the FTC has emphasized that schools are
not targets of this inquiry, that does not mean insti-
tutions can afford a passive approach. Whether your
school has been contacted or not, here are steps you
should take to prepare:

1. Audit and shore up internal compliance protocols
around athlete—agent interactions

Even if your school didn’t receive an FTC letter,
you should inventory and standardize policies and
documentation relating to agents’ compliance with
SPARTA. Confirm that all required agent disclosures
and notifications are being tracked and retained, and
ensure your athletic compliance office understands
the 72-hour notification rules and has documented
processes for escalating and reporting issues. Finally,
make sure to identify and log any complaints or prob-
lematic conduct by agents.

2. Educate coaches, compliance staff, student-ath-
letes, and families about agent law obligations

Missteps often stem from lack of awareness.
Schools can partner with compliance, athletics, and
legal counsel to provide clear guidance on SPARTA
requirements: when a disclosure must be made, what
constitutes prohibited conduct (misleading statements
or improper inducements), and how to report concerns
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internally. This reduces institutional risk and supports
student-athlete protection — which is the FTC’s stated
policy goal.

3. Anticipate potential liability exposure under
SPARTA’s private right of action

Unlike some federal statutes, SPARTA explicitly
creates a cause of action for institutions harmed by
agent violations, separate from FTC enforcement. That
means institutional counsel should assess whether po-
tential agent misconduct documented in response ma-
terials could give rise to private claims, and whether
the institution’s own claims, if actionable, should be
preserved.

4. Coordinate regulatory responses with broader
NIL and employment-law strategy

The FTC’s attention to agent conduct comes in the
broader context of college athletics’ evolving labor, an-
titrust, and NIL landscape. Institutions should integrate
SPARTA compliance with other legal frameworks
(e.g., state agent laws like the Uniform Athlete Agent
Act and emerging NIL policies) and anticipate scrutiny
from regulators, plaintiffs’ lawyers, and state attorneys
general. Cross-functional counsel (compliance, ath-
letics, labor/employment) can help ensure consistent
messaging and risk management across these fronts.
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CSC’s NIL Oversight Plan Faces
Roadblocks

By Bruce Siegal, Esq.

he College Sports Commission’s (CSC) proposed

Participant Agreement continues to sit at the
center of a mounting legal, political, and operational
standoff. Although the CSC is steadily increasing its
enforcement presence, including new inquiries at LSU
and Nebraska, the legal authority behind those actions
remains unsettled, raising fundamental questions about
what the CSC can actually compel.

Background

I recently wrote about the settlement in the House v.
NCAA case, wherein collegiate institutions may now
directly compensate athletes through a revenue-shar-
ing model, while third-party NIL deals valued above
$600 must be submitted to NIL-Go, a centralized

clearinghouse that evaluates whether agreements re-
flect a “valid business purpose” and ‘“fair market val-
ue.” The CSC serves as the enforcement arm oversee-
ing both NIL-Go and the revenue-sharing compliance
framework.

Since its formation on April 14, 2025, the CSC
has worked to establish legitimacy --- but without the
Participant Agreement fully executed, its authority re-
mains only partially grounded.

What’s in the Participant Agreement?

Circulated on November 19, 2025, the Participant
Agreement would significantly expand CSC’s author-
ity. To activate, all 68 Power Four schools (those in
ACC, SEC, Big 10, Big 12) must sign—a threshold
that has not been met. The CSC also sent the agreement
to the other Division I conferences for distribution to
any school that wants to provide a revenue share to
student-athletes.

The proposed agreement would:

Formalize CSC Oversight, granting authority to
investigate, audit, and enforce compliance across NIL
transactions and revenue-sharing mechanisms.

Expand Enforcement Tools, authorizing fines, NIL
privileges suspensions, and other penalties beyond
mere deal denials.

Create a Unified Framework, standardizing how
schools handle third-party NIL contracts and reve-
nue-sharing reporting.

Why Schools are Concerned

The status of the CSC agreement remains in flux.
Broad Waivers and Litigation Restrictions:

The Participant Agreement bars schools from chal-
lenging CSC authority, mandates arbitration, prohibits
aiding third-party lawsuits, and even restricts institu-
tions from lobbying for state or federal changes incon-
sistent with CSC rules. That scope has drawn wide-
spread criticism.

The agreement further requires schools to “not sup-
port, advocate for or lobby for any change in federal,
state, or local law that would alter or be inconsistent
with [the school’s] obligations under this Agreement.”
In addition, schools must also use “best efforts” to get
their coaches and boosters to cooperate with any CSC
investigation.

State Law Conflicts: Several states have NIL stat-
utes granting athletes broad rights. CSC rules that

Copyright © 2026 Hackney Publications. All rights reserved.


http://sportslitigationalert.com
http://hackneypublications.com
https://www.gmlaw.com/attorneys/bruce-b-siegal/
https://www.gmlaw.com/news/house-v-ncaa-settlement-a-new-era-for-college-athletics/
https://www.gmlaw.com/news/house-v-ncaa-settlement-a-new-era-for-college-athletics/

Page 21 Sports Litigation Alert

Volume 23, Issue 4 February 19, 2026

narrow those rights could lead to preemption disputes.
Texas presented the strongest opposition: Texas Tech’s
general counsel issued a detailed memo explaining
why signing would violate state law. Texas Attorney
General Ken Paxton instructed all Texas P4 schools
not to sign, calling the agreement an unlawful delega-
tion of authority. Other AGs have since echoed similar
concerns.

Antitrust Exposure: If CSC membership becomes
mandatory for competitive viability, challengers may
argue the arrangement is anti-competitive.

Contractual Liability: Schools signing the agree-
ment may face breach-of-contract claims from athletes
or third-party collectives if CSC enforcement invali-
dates existing NIL deals.

Due Process Concerns: CSC’s expanded enforce-
ment powers—such as fines or suspensions—could
trigger challenges under state laws governing admin-
istrative fairness.

Will It Spur Federal Legislation?

The SCORE Act reported in my , passed
through two House committees, but stalled and has not
received a full House vote, with no Senate introduction.

Asl1 , the SAFE Act, a compet-
ing bill with different priorities, has been introduced in
the Senate by Democrats.

Notably, Rep. Lori Trahan, a Democrat from Mas-
sachusetts, introduced the College Athletics Reform
Act (CARA) in the House as an alternative to the
SCORE Act. It would establish a federal NIL system,
create an oversight commission, and eliminate the
CSC model entirely.

New CSC Inquiries

The CSC has begun exerting its enforcement muscle
despite lacking universal buy-in.

Louisiana State University (LSU) — First Public
Inquiry. On January 15, LSU received a notice from
CSC Head of Investigations Katie B. Medearis, advis-
ing the school of a probe into potentially unreported
third-party NIL deals. While the timing coincided with
intense football portal activity, reports confirm the in-
quiry is not football-related. CSC officials told The
Athletic they have contacted “several schools” regard-
ing similar concerns. By February 2, LSU announced
the matter had been resolved with no penalties.

Nebraska — Second Known School Under Review.
Soon after LSU, emails obtained by Front Office
Sports confirmed that Nebraska athletes are also under
investigation for failing to properly report NIL deals
into NIL-Go. Nebraska later amended certain athlete
submissions, citing confusion about timing and pay-
ments. As of today, the status of Nebraska’s matter re-
mains unresolved.

Taken together, these inquiries demonstrate that
CSC enforcement is real and expanding—even as the
formal legitimacy of its authority remains unresolved.

The Fundamental Paradox Moving into Spring
2026

The CSC'’s situation can best be described as a struc-
tural contradiction:

Enforcement is accelerating (LSU, Nebraska, and
other schools contacted).

Authority remains uncertain without full adoption
of the Participant Agreement. It remains unsigned by
an unknown but significant number of P4 schools.

Political resistance remains strong in states where
AGs view the agreement as unlawful overreach.

Operational capacity is rising—NIL-Go throughput
is high, staffing is expanding, and guidance continues
to be updated.

Whether the CSC’s enforcement activity pushes
schools toward signing—or pushes the entire model
toward federal legislative replacement—remains the
defining governance question for spring 2026 and
beyond.
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Jackson Lewis’ Chapoteau Discusses
Labor Issues and Professional Sports

yan C. Chapoteau is a principal in the New York

office of Jackson Lewis P.C., representing em-
ployers from professional sports teams to Fortune 50
companies in complex workplace matters. What fol-
lows is our exclusive interview

Question: How does your employment-law back-
ground translate into advising professional sports
teams, leagues, or sports-adjacent companies on day-
to-day workplace issues?
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Answer: Sports employ-
ers operate in a fast-paced
environment where em-
ployment decisions are
often made under intense
scrutiny and with little
margin for error. Day-
to-day workplace issues
that might remain inter-
nal in other industries
can quickly become pub-
lic, creating legal, opera-
tional, and reputational
consequences at the same time. I work with leagues,
teams and other sports-adjacent organizations to navi-
gate those challenges by providing practical, respon-
sive legal advice. These clients aren’t just focused on
athletes. They employ a wide range of professionals,
from executives and coaches to operations and event
staff, often across multiple jurisdictions, including
both unionized and non-union individuals.

Ryan C. Chapoteau

Q: What employment issues are you seeing most often
right now in the sports industry—particularly around
discrimination, retaliation, or wage-and-hour claims?

AMany sports organizations rely on temporary
workers or third-party vendors to support stadium and
event operations. Despite outsourcing much of this
work, sports teams and leagues are still often named
in wage and hour disputes under a joint employer the-
ory. These claims highlight the importance of carefully
structured vendor relationships, clearly defined roles,
and thoughtful oversight practices that balance opera-
tional needs with legal exposure. And of course, the
sports industry has experienced many of the same em-
ployment challenges seen across other sectors, includ-
ing increased attention to workplace misconduct, dis-
crimination, and retaliation claims. The rise in these
claims serves as a good reminder of the importance
of preventive training as well as thorough internal
investigations.

Q: How do collective and class action risks play out
differently for sports organizations compared with oth-
er industries?

A: Collective and class action risks often play out

differently in the sports industry because of its high
profile. Claims that might otherwise attract limited

attention can quickly become headline news, bringing
reputational and operational considerations into legal
strategy. At the same time, many sports organizations
operate within a collectively bargained framework.
Collective bargaining agreements can significantly
shape how disputes are addressed. Having access to
Jackson Lewis’ deep bench of traditional labor and
employment experience, allows organizations to draw
on an understanding of both collective bargaining and
modern employment litigation when developing strat-
egies to manage exposure.

Q: What role does preventative counseling—policies,
training, and investigations—play for sports employers
that operate under intense public and media scrutiny?

A: Investing in clear policies, regular training, and
thoughtful compliance efforts benefits almost any or-
ganization. The public and media scrutiny in the sports
industry adds an additional layer of complexity. There-
fore, I work with clients on proactive assessments of
workplace practices and culture to identify potential
areas of risk before they become distractions. For ex-
ample, I enjoy working with sports teams and other
entities to conduct a privileged workplace culture au-
dit, which provides a detailed review of how an or-
ganization’s workforce views their work environment
to assess potential risks and provide suggestions for
improvement. For sports organizations, effective pre-
ventative counseling provides stability and allows the
front office to minimize distractions to remain focused
on a winning season.

Q: How do evolving state and local employment laws,
particularly in New York, affect teams, leagues, and
sports-related businesses with multi-state operations?

A: For sports organizations with operations across
multiple jurisdictions, evolving state and local em-
ployment laws present ongoing compliance challeng-
es. New York is often at the forefront of these devel-
opments, with expanded requirements related to pay
transparency, worker classification, and workplace
protections that can influence how organizations struc-
ture their policies. In many states, continued scrutiny
of restrictive covenants and other contractual protec-
tions has also affected how sports organizations think
about talent retention, particularly for front office and
operational roles with institutional knowledge. When
teams operate in multiple markets, changes in one

Copyright © 2026 Hackney Publications. All rights reserved.


http://sportslitigationalert.com
http://hackneypublications.com

Page 23 Sports Litigation Alert

Volume 23, Issue 4 February 19, 2026

jurisdiction frequently require a broader reassessment
to ensure consistency and avoid unintended gaps.

Q: Are there emerging employment or labor issues in
sports, such as NIL, athlete-adjacent staffing, or non-
traditional worker classifications, which you think em-
ployers should be preparing for now?

A: I am especially interested right now in emerging is-
sues around name, image and likeness and the intersec-
tion of that issue with technology, especially Al. The
ability to replicate an individual’s likeness or voice
creates new considerations that existing contracts may
not fully address. Universities that take time now to
evaluate potential risks will be better positioned to as-
sist their students in managing them as both the law
and technology continue to evolve.
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Barnes & Thornburg’s Barncastle
Named to the Los Angeles Sports
& Entertainment Commission
Advisory Board

B arnes & Thornburg
partner Ryan J. Barn-
castle has been appointed
to the advisory board of
the Los Angeles Sports &
Entertainment Commis-
sion (LASEC). The three-
year appointment is effec-
tive Dec. 1, 2025.

Founded in 1995, LA-
SEC is a nonprofit of-
ficially designated to at-
tract, secure and support
high-profile sports and entertainment events in Los
Angeles. LASEC connects local businesses and com-
munities with these events to create lasting economic,
cultural and social impact for the region.

Upcoming major events supported by LASEC in-
clude the NBA All-Star Weekend (Feb. 13-15, 2026),
the 2026 U.S. Women’s Open for golf (June 1-7,2026),
the FIFA World Cup 26 (June 11 — July 19, 2026), the
NFL Super Bowl LXI (February 2027), the NCCA Di-
vision I Men’s Basketball Tournament (March 2027)

Ryan J. Barncastle

and the Olympic & Paralympic Games (July-August
2028).

The advisory board provides guidance and sup-
port to the LASEC in its mission to bring communities
together and create lasting legacies through hosting
world-class events.

“We are delighted to welcome Ryan to the LASEC
advisory board,” said Kathryn Schloessman, president
& CEO of LASEC. “Ryan is an accomplished deal-
maker with strong industry connections who will pro-
vide the board unique insight to help us achieve our
goals of securing major events that leave a lasting im-
pact for our region.”

“As a longtime supporter of LASEC, I am honored
to join its advisory board,” Barncastle said. “I am look-
ing forward to working with the other board members
and contributing to LASEC’s impact on the region.”

A partner in Barnes & Thornburg’s Los Angeles of-
fice, Barncastle is a member of the firm’s Management
Committee and serves as co-chair of the firm’s Private
Equity practice. He is a business transactional attorney
with significant experience in several legal disciplines,
including private equity, corporate, real estate, and se-
curities. His experience as a dealmaker across a broad
spectrum of industries enables him to guide Barnes &
Thornburg’s clients, who include sports franchises and
their owners, athletes, production companies and busi-
nesses that serve the sports and entertainment ecosys-
tem more broadly, in connection with a wide array of
high-stakes legal matters.
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University of Utah Athlete’s Claim
Calls into Question Disability Laws

former University of Utah football player’s law-

uit alleging discrimination because of Type 1
diabetes is drawing renewed attention to how federal
disability laws apply within major college athletics,
particularly when medical clearance and coaching dis-
cretion collide.

Devin Green, a running back who transferred from
UNLV to Utah in the spring of 2025, filed suit this week
in U.S. District Court in Utah, alleging that coaches
and administrators violated the Americans with Dis-
abilities Act and the Rehabilitation Act of 1973 by
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restricting his participation because of his medical
condition.

According to the complaint, Green was medically
cleared by the university’s sports medicine staff to ful-
ly participate in football activities. Despite that clear-
ance, the lawsuit alleges Utah running backs coach
Mark Atuaia repeatedly limited Green’s practice reps,
excluded him from full-contact drills, and barred him
from traveling or dressing for most games during the
2025 season.

Green alleges those decisions were not grounded
in performance, effort or competitive evaluation, but
rather in what the lawsuit characterizes as fear and
misconceptions about managing diabetes in a football
setting.

Athletes Must be Judged on Ability to Perform
Essential Functions of their Sport

The ADA and Rehabilitation Act prohibit institutions
receiving federal funding from discriminating against
qualified individuals with disabilities and require rea-
sonable accommodations to ensure equal access to
programs and opportunities. In the context of college
athletics, courts have generally recognized that stu-
dent-athletes with disabilities must be evaluated based
on their ability to perform essential functions of their
sport, not on stereotypes or unfounded safety concerns.

Green’s complaint alleges that Utah officials failed
to meet those obligations by allowing a coach to over-
ride medical determinations without any formal policy
requiring deference to health professionals when dis-
ability-related issues were involved.

“In one instance, despite being medically cleared
and participating in initial drills for a team scrimmage,
Green was held out after the coach said he was ‘scared’
to put him in because of diabetes,” the lawsuit states.
The complaint further alleges the coach acknowl-
edged the decision was unrelated to Green’s talent or
preparation.

The lawsuit names former head coach Kyle Whit-
tingham and athletic director Mark Harlan as defen-
dants, alleging they knew or should have known about
the restrictions placed on Green and failed to intervene.
Several senior athletic department administrators are
also named, accused of failing to enforce compliance
with federal disability law.

Green also alleges he was excluded from team trav-
el and game-day participation throughout the season.
He dressed for one game against BYU but did not play.

After the season, the lawsuit claims Atuaia directed
Green to enter the NCAA transfer portal, allegedly
stating he could not “push” him because of his diabe-
tes. Green contends his athletic scholarship was later
terminated without meaningful notice, even though
he wished to remain at the university and continue his
education.

Under the Rehabilitation Act, colleges that receive
federal funding—including public universities—may
not exclude or deny benefits to a qualified student with
a disability solely because of that disability. Courts
have repeatedly emphasized that institutions must en-
gage in individualized assessments rather than blanket
assumptions about medical conditions.

Green alleges that Utah’s failure to implement or
enforce policies requiring coaches to follow medical
clearance decisions created a system in which disabili-
ty-based exclusions could occur unchecked.

The complaint states that Green has received no in-
terest from other programs since entering the transfer
portal, which he attributes to the lost evaluation oppor-
tunities and reduced visibility during the season. He al-
leges the situation has caused severe emotional distress
and disrupted both his athletic and academic trajectory.

In a brief statement, the University of Utah said it
is aware of the lawsuit and declined further comment,
citing pending litigation.

Green is seeking a jury trial and unspecified damag-
es. Beyond the individual claims, the case may test how
rigorously disability law applies to internal decision-
making within high-level college sports programs—
particularly when a coach’s judgment conflicts with
medical professionals tasked with safeguarding athlete
health and access.

As college athletics continues to grapple with ath-
lete rights, health management and institutional ac-
countability, the lawsuit highlights the legal risks uni-
versities face when disability protections are not clear-
ly defined or consistently enforced.
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Hogan Lovells advises Sportsology
Capital Partners in strategic
minority investment in the MLB’s
Texas Rangers

ogan Lovells has advised Sportsology Capital

Partners (“SCP”), a private investment firm fo-
cused on high-quality sports franchises and global
sports platforms, in its strategic minority investment in
the Texas Rangers.

The transaction represents SCP’s inaugural invest-
ment in Major League Baseball and underscores its
conviction in the long-term value of elite professional
sports assets.

SCP was founded to partner with best-in-class own-
ership groups and management teams, providing pa-
tient capital alongside strategic expertise. It targets mi-
nority investments in franchises and platforms with du-
rable competitive advantages, strong governance, and
significant long-term growth potential across media
rights, fan engagement, and global brand expansion.

The investment comes amid continued growth in
professional sports franchise valuations, driven by re-
silient media rights, expanding global audiences, and
increasing institutional participation. SCP’s strategy is
designed to capitalize on these secular tailwinds while
maintaining disciplined underwriting and alignment
with ownership partners.

“We are proud to have advised Sportsology Capi-
tal Partners on this landmark investment in the Texas
Rangers, a premier franchise with exceptional long-
term fundamentals,” said Michael Kuh, New York Of-
fice Managing Partner. “This transaction reflects the
sophistication of today’s sports investment landscape
and underscores the strength of our world-renowned
global sports practice. Our team brings unmatched
insight across markets, leagues, and emerging sports
platforms, and we are delighted to support SCP as
they continue to build a portfolio of world class sports
assets.”

The Hogan Lovells deal team was led by partner
and New York Office Managing Partner Michael Kuh
(Private Equity & Funds), partner Bryan Ricapito (Pri-
vate Equity & Funds, Washington, D.C.), counsel Ste-
ven Palyca (M&A, New York), senior associate Curtis
Victor (Private Equity & Funds, Washington, D.C.),

Visiting International
Lawyer Harrison Gower
(M&A, New York), and
associate Megan Mc-
Carthy Scalia (General
Corporate & Finance,
Washington, D.C.) with
additional support from
partners Jessica Millet
(Tax, Pensions & Ben-
efits, New York) and Na-
than Cooper (Banking
& Loan Finance, Wash-
ington, D.C.), and senior
associate John Jee (Tax,
Pensions & Benefits, Washington, D.C.).

Return to Table of Contents

Education Department Finds San José
State Violated Title IX in Women’s
Sports Case

By Holt Hackney

he U.S. Department of Education’s Office for Civil

Rights has concluded that San José¢ State Univer-
sity violated Title IX by allowing a biologically male
athlete to compete on women’s volleyball teams and
by failing to properly respond to complaints from fe-
male athletes, according to findings released Jan. 28.

The determination follows a directed investigation
launched by federal officials in February 2025 amid
allegations involving the university’s handling of gen-
der-identity policies, women'’s athletics and retaliation
claims. While the findings are sharply critical, the case
also places San José State at the center of an evolv-
ing national debate over how colleges reconcile federal
civil rights law, athletic competition and rapidly shift-
ing guidance on gender identity.

OCR found that San José State’s policies denied
women equal educational opportunities by permitting
a male athlete to compete on the women’s indoor and
beach volleyball teams beginning in 2022 and by al-
lowing access to women-only locker rooms and shared
hotel accommodations. The agency also concluded the
university failed to promptly and equitably investigate
Title IX complaints raised by female athletes and took

Michael Kuh
New York Office
Managing Partner
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actions that discouraged participation in the Title IX
process.

“SJSU caused significant harm to female athletes
by allowing a male to compete on the women’s volley-
ball team,” Assistant Secretary for Civil Rights Kim-
berly Richey said in a statement. She cited concerns
about competitive fairness, safety and the alleged re-
taliation against athletes who objected to the univer-
sity’s policies.

San José State officials have not publicly responded
in detail to the findings but have previously maintained
that the university sought to comply in good faith with
existing guidance and policies governing gender iden-
tity and inclusion in athletics. Like many public uni-
versities, SISU operates within a regulatory environ-
ment shaped not only by Title IX, but also by NCAA
rules, state law and prior federal interpretations that
emphasized protections for transgender students.

OCR’s investigation found that SJISU actively re-
cruited the athlete and instructed members of the
coaching staff not to disclose the athlete’s sex to fe-
male players. According to the findings, team members
shared locker rooms and hotel rooms with the athlete
without knowing the athlete was male, raising privacy
concerns under Title IX.

Federal officials also pointed to competitive and
safety issues, noting that opposing teams forfeited
seven matches rather than compete against San José
State while the athlete was on the roster. OCR cited in-
cidents in which the athlete’s spikes allegedly knocked
opposing players to the ground.

Beyond athletics participation, OCR concluded that
the university mishandled formal complaints. Female
athletes who filed Title IX complaints about the ath-
lete’s participation said the university did not investi-
gate them promptly or equitably. In one instance, OCR
said, a female athlete later faced a Title IX complaint
herself after she allegedly “misgendered” the athlete
in public statements, while the university declined to
investigate her allegation that the athlete had conspired
to have her injured during a match.

The Education Department emphasized that Title
IX requires schools receiving federal funding to pro-
tect students from sex-based discrimination and retali-
ation. OCR concluded that San Jos¢ State’s actions had
a chilling effect on female athletes’ willingness to raise
concerns.

As part of the noncompliance finding, OCR issued a
proposed resolution agreement offering San José State
the opportunity to voluntarily resolve the violations.
The agreement would require the university to adopt
biology-based definitions of “male” and “female,” sep-
arate sports and intimate facilities by biological sex,
and refrain from delegating Title IX obligations to out-
side entities such as athletic associations.

The proposed agreement also mandates restorative
measures, including reinstating athletic records and
titles lost to male competitors, issuing personalized
apologies to affected athletes, and sending letters of
apology to women who played on the volleyball teams
between 2022 and 2024, as well as to teams that for-
feited competitions.

While OCR’s demands are sweeping, the case re-
flects broader uncertainty universities face as federal
policy on sex and gender continues to shift. San José
State’s actions occurred during a period when institu-
tions were navigating competing legal interpretations
and guidance that, at times, emphasized gender iden-
tity protections as part of Title X compliance.

Higher education experts note that many univer-
sities adopted inclusive policies in an effort to avoid
discrimination claims, even as courts and regulators
continued to debate how Title IX applies in athletics.
OCR’s current interpretation marks a significant depar-
ture from those earlier approaches and places institu-
tions like SJSU in a difficult retrospective position.

The university now faces a decision whether to ac-
cept the resolution agreement or risk enforcement pro-
ceedings that could ultimately jeopardize federal fund-
ing. OCR said it prefers voluntary compliance but will
pursue enforcement if necessary.

The findings against San José State are among the
most detailed and consequential Title IX rulings in-
volving transgender participation in college sports to
date, signaling a more aggressive enforcement posture
by federal regulators.

As colleges nationwide watch closely, the case un-
derscores the legal and practical challenges institutions
face when balancing inclusion, athlete safety and long-
standing sex-based protections under federal law —
often while guidance continues to evolve after policies
have already been implemented.
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Latest FIFPRO Health Study Shows Three Concus-
sions May Impact Attention in Women Footballers

Active professional women footballers who suffer
three or more concussions may face significant chal-
lenges with attention span, according to a study re-
leased by FIFPRO.

The cross-sectional study, led by the world players’
union, examined 68 professional players to determine
how head injuries affect brain function. While the re-
search did not find widespread cognitive impairment
across the group, a clear threshold emerged regarding
repeated trauma.

Players reporting at least three concussions per-
formed significantly worse on tasks requiring sus-
tained attention compared to those with two or fewer.
In a match environment, these deficits translate to dif-
ficulties tracking the ball and opponents, maintaining
positional awareness, and reacting to rapid play.

“Generally, the study suggests that women foot-
ballers do not show widespread cognitive problems
during their career, but repeated concussions might
have a meaningful impact on attention,” said Prof. Dr.
Vincent Gouttebarge, FIFPRO’s Medical Director.

The findings highlight a specific risk for defenders,
who reported the highest exposure to head injuries. Ac-
cording to the data, 50% of defenders had sustained
at least one concussion, while 43% of the total study
group reported at least one such injury.

Participants completed online cognitive tests mea-
suring memory, reaction time, and motor speed. De-
spite the concerns regarding attention, the athletes
generally performed well. Players scored within the
normal range for the general population in 11 of 12
cognitive domains. Notably, their motor speed—the
time it takes the brain to send signals to the body—was
above average, a trait the researchers attributed to the
high neuromuscular demands of elite sport.

The study comes amid growing calls for better
health data tailored specifically to female athletes.
Women’s football has historically been underrepre-
sented in sports science, and Gouttebarge noted that
further research is required before the industry can in-
troduce new health guidelines or protocols based on
these findings.

For now, the results serve as a baseline for under-
standing the long-term health of active players. By
identifying that attention is the primary area of concern

after multiple hits, FIFPRO aims to better monitor
player safety and cognitive longevity in a sport where
physical contact is increasing.
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Surge in Sports Law Practice
Groups Makes It Harder for Hackney
Publications to Identify Annual
Definitive Directory of Sports Law
Practice Groups

Hackney Publications (HP), the nation’s leading
publisher of sports law periodicals, will publish
its 6" annual list of “100 Law Firms with Sports Law
Practice Groups You Need to Know About” on March
16.

It won’t be easy identifying the top 100 for the por-
tal, which recognizes excellence and serves as a re-
source for those in need of experienced and capable
legal counsel in the sports law arena.

“in recent years, there has been a surge of law firms
that have announced their entry into the sports indus-
try,” said Holt Hackney, the CEO of HP. “There are
several reasons for this, such as the growth of NIL work
in collegiate athletics and the legalization of sports bet-
ting. Today, there are several hundred sports law prac-
tices groups worthy of consideration, triple the amount
of ten years ago.”

HP will continue to produce the list at 100lawfirms.
com, as well as share its unveiling across its many plat-
forms when it is announced.

“Firms will be recognized, regardless of whether
they are a subscriber, or a customer of HP,” Hackney
added. “This is our giveback to the industry.”

Ifalaw firmis not on the list, but would like to be con-
sidered, they are encouraged to complete the following
form -

ABOUT HACKNEY PUBLICATIONS

Hackney Publications (www.hackneypublications.
com) is the nation’s leading publisher of sports law pe-
riodicals. The company was founded by journalist Holt
Hackney. Hackney began his career as a sportswriter,
before taking on the then-nascent sports business beat
at Financial World Magazine in the late 1980s. A few
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years later, Hackney started writing about the law,
managing five legal newsletters for LRP Publications.
In 1999, he founded Hackney Publications. Today,
Hackney publishes or co-publishes 25 sports law peri-
odicals, including Sports Litigation Alert.

The Alert, which publishes 24 times a year, offers
subscribers a searchable archive of more than 5,000

case summaries and articles, the largest sports law-spe-
cific archive in the world. Not surprisingly, the Alert is
used in more than 100 sports law classrooms any given
semester, entraining students destined for a career in
the sports industry, as well as the next generation of
sports lawyers.
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News Briefs

Latham & Watkins to Represent
Seahawks in Sale

edia reports indicate that Latham & Watkins has

been retained to represent the Seattle Seahawks
as the franchise formally moves toward a sale. Accord-
ing to Yahoo Sports and the Sports Business Journal,
the Paul G. Allen Trust has engaged Latham & Watkins
alongside Allen & Co. to oversee the transaction pro-
cess. Industry estimates value the Seahawks between
$9 billion and $11 billion, potentially setting a new
NFL record. The move follows Seattle’s Super Bowl
LX victory and signals that ownership is advancing
into an active sale phase.

Gibson Dunn Advised Otro Capital
on Closing of Inaugural Sports Fund,
Otro Capital Fund |

Gibson Dunn advised Otro Capital on the closing
of its inaugural sports fund, Otro Capital Fund I,
with $1.2 billion in committed capital to Fund I and its
affiliated investment vehicles. The fundraise substan-
tially exceeded Fund I’s initial target. Fund I represents
the largest first-time, dedicated sports buyout fund ever
raised globally, supporting Otro’s differentiated invest-
ment approach in the sports industry. Our corporate
team was led by partner A.J. Frey and included partner
Stefan dePozsgay and associates Curtis Vella, Fiona

Xin, Aidan McNamara, Kameron Mitchell, and Arjun
Patil. Partner Pamela Lawrence Endreny, of counsel
Kate Long, and associate Brady Blouin advised on
tax aspects. Partner Michael Collins advised on ben-
efits. Partner Kevin Bettsteller advised on regulatory
aspects.

Brown Rudnick Represents Selkirk
Sport in $29M Investment by
Bluestone Capital

Brown Rudnick represented Selkirk Sport, a man-
ufacturer of premium pickleball equipment, in a
$29 million investment by Bluestone Capital to sup-
port its next phase of growth as a leader in the pick-
leball ecosystem. The financing closed on December
19, 2025. Selkirk, founded in 2014, has established
itself as a leading premium brand within a rapidly ex-
panding market, earning a reputation for innovation,
performance and customer loyalty among both recre-
ational and professional players. The Brown Rudnick
team representing Selkirk Sport is led by partners Rod-
ger Moss, Andrew Sherman and Jared Sorin and in-
cludes partners Kevin Brown, Peter Farrell, Matthew
Richardson, and Morgan Jones, and associates Tyler
Horowitz, Jase Panebianco and Lex Gordon.
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