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Summary Judgment Granted in 
Case of Female Basketball Coach 
Termination
By Rachel S. Silverman

Ashley Bush, (“Plaintiff”), filed a lawsuit against 
Frederick County Public Schools (FCPS) (“De-

fendant”) after being terminated from her head coach-
ing position at Frederick High School (FHS). Plaintiff 

also filed a charge of discrimination with the Equal 
Employment Opportunity Commission (EEOC) on 
December 1, 2020, in which she claimed she was 
discriminated against based on race and sex and was 
subject to retaliation. The EEOC issued the Notice of 
the Charge of Discrimination to the Defendant and the 
Right to Sue Letter to Plaintiff on February 24, 2021 . 
On May 14, 2021, Plaintiff filed a Complaint alleging 
discrimination based on race and sex . It included nine 
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counts: Race Discrimination in Violation of Title VII, 
Sex Discrimination in Violation of Title VII, Breach 
of Written Employment Agreement, Wrongful Termi-
nation, Defamation, Hostile Work Environment as a 
Result of Race and Sex Discrimination, Violation of 
Maryland Fair Employment Practices Act, and Retali-
ation in Violation of Title VII . 

By way of background, Plaintiff was hired in 2015 
to serve as the head coach of the girls’ basketball team 
at FHS. This was a temporary, at-will employment po-
sition . Plaintiff signed the Assignment-Acknowledg-
ment accepting the job and the Coach Acknowledg-
ment, which states the head coach must comply with 
the Board of Education policies and FCPS regulations 
related to employment . Coaching job responsibilities 
and conduct expectations were clearly stated in the 
FCPS Athletic Handbook. 

After a game in 2018 at another high school, Plain-
tiff and other members of the FCPS community com-
plained to FCPS about the game environment . They 
complained that spectators of the opposing team were 
yelling at the student-athletes and Plaintiff . FCPS Su-
pervisor of Athletics and Extracurricular Activities 
and FCPS Director of High Schools investigated ac-
cusations of racial slurs, gestures, and physical contact 
between Plaintiff and the opposing head coach . After 
the investigation and report, FCPS implemented strat-
egies to prevent these issues from occurring again at 
future basketball games . Some of the plans included 
meetings, neutral locations for playoff games, cultural 
proficiency training for coaches, amending the code 
of standards, reporting, and discipline, written manda-
tory reporting procedures, requiring the superintendent 

to attend all coach meetings the following year to ex-
plain FCPS expectations of coaches reporting and ad-
dressing racial or derogatory slurs, and issued a let-
ter to the spectator that approached Plaintiff after the 
game explaining that the behavior was inappropriate 
and banning him from FHS games for the remainder 
of the season . The principles of both schools addressed 
the sportsmanship issues with the coaches from both 
schools. No demotions, suspensions, or wage-related 
penalties were issued . 

The following year, in 2019, at a basketball game 
at a different school, Plaintiff verbally exchanged with 
game officials after one of her players was fouled by 
a player from the opposing team . Plaintiff accused the 
game officials of being racially biased against her play-
ers. A game official complained to FHS about Plain-
tiff’s behavior at the game. Plaintiff discussed her is-
sues with the FHS Athletic Director, who discussed the 
problems with the contractor used for game officials. 
After the contractor responded, the FHS Athletic Di-
rector issued a “Letter of Concern” to Plaintiff. How-
ever, Plaintiff was not suspended or demoted and did 
not have any reductions in pay . 

Then, Plaintiff and an assistant coach created a 
Facebook page titled “FGB Power .” FGB stands for 
Frederick Girls Basketball . Plaintiff made a post shar-
ing a news article from the Frederick News Post that 
named an FHS player and a player from another school 
as FCPS “Co-Player of the Year.” FHS administration 
decided that the post was inappropriate and violated 
the FCPS social media policy. FHS Athletic Director 
asked Plaintiff to remove the post on social media . 
After a few days, the post was still not removed . The 
athletic director made multiple requests via email, and 
the post was still not removed . After an email from the 
principal giving a specific day and time the post must 
be removed, it was taken down. FHS principal sent 
Plaintiff a “Letter of Reprimand .” The letter explained 
why Plaintiff was being suspended from the first game 
of the 2020 basketball season . Plaintiff had 30 days 
to appeal her suspension . Plaintiff submitted an Ap-
peal Information Form six months after the Letter of 
Reprimand was issued . The Superintendent agreed to 
hear the appeal, but Plaintiff did not attend the hearing . 
FCPS took no other actions, and Plaintiff did not lose 
any portion of her stipend . Plaintiff was brought back 
to coach after the suspension . 
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Three senior basketball players quit the varsity 
team in February 2020 . On that same day, Plaintiff 
canceled practice and held a team meeting in a class-
room . Plaintiff claimed the meeting was intended for 
the athletes to speak openly and honestly about their 
feelings and discuss their concerns about handling is-
sues with the media and community. FHS adminis-
tration received complaints from players and parents 
about Plaintiff’s behavior towards students. They de-
scribed her coaching style as emotionally and men-
tally abusive . Two other players quit the team shortly 
after the first three quit. The FHS principal tasked the 
assistant principals with investigating the complaints 
about Plaintiff . Following the investigation, the prin-
cipal and assistant principals decided there was insuf-
ficient evidence to constitute abuse. However, they 
were still concerned about Plaintiff’s professional-
ism since there were complaints from students and 
parents . 

A few weeks later, the FHS administration became 
aware of a recording of Plaintiff’s voice circulating on 
Facebook . The recording included the phrase, “fuck 
white people .” The administrators met with Plaintiff 
to determine if it was her voice making the statements 
on the recording . Plaintiff said it sounded like her, 
but she did not recall saying the exact words on the 
recording . After further discussion, Plaintiff did give 
the context of the statements in the recording . Based 
on her comments, the principal believed the record-
ing to be her and suspended her pending investiga-
tion . After further investigation, the principal, assis-
tant principals, and athletic director met with Plaintiff 
and her attorney to give her a copy of her termination 
letter . 

Title VII Claims
Defendant argued that Plaintiff’s claims for race 
and sex discrimination in Counts I, II, VII, VIII, and 
IX are prohibited by the statute of limitations . The 
defendants asked the court only to consider allega-
tions related to Plaintiff’s termination. The statute of 
limitations period is 180 days, and Plaintiff failed to 
provide any evidence of discriminatory acts that oc-
curred within 180 days of the Charge . Since Plaintiff 
was terminated on February 18, 2020, Plaintiff only 
had until August 17, 2020, to file a charge with the 
EEOC to complain of discrimination. Plaintiff filed 

her charge with the EEOC on December 14, 2020 . If 
the court had not examined the statute of limitations, 
Defendant would still have been granted summary 
judgment because Plaintiff failed to provide evidence 
of a hostile work environment or that she was fired 
due to discrimination . Therefore, the motion for sum-
mary judgment was granted for Counts I, II, VII, VII, 
and IX . 
Breach of Written Employment Agreement 
Defendant argued it was entitled to summary judg-
ment for Count III because Plaintiff’s breach of 
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contract claim was inaccurate . Plaintiff was an at-will 
employee. Nowhere in any of the contracts does it 
state that the at-will relationship would convert to 
an implied contract for continued employment . The 
court agreed that Plaintiff is an at-will employee as 
stated in the Assignment-Acknowledgments Plain-
tiff signed and, therefore, could be terminated at any 
time . The court granted summary judgment for Count 
III, the breach of contract claim . 

Wrongful Termination
Plaintiff claimed she was wrongfully terminated 
based on race and sex discrimination . Since no dis-
crimination was found in the Title VII claims, sum-
mary judgment was granted for Count IV . 

Violation of Maryland’s Wiretap Statute
Defendant argued it was entitled to summary judg-
ment on Plaintiff’s wiretap claim because Plaintiff 
maintained it was not her on the recording, the re-
cording was not part of a private conversation, and 
Defendant lawfully accessed the recording after it 
was published on Facebook . Summary judgment was 
granted for Count V, violating Maryland’s wiretap 
statute . 

Defamation
Defendant argued Plaintiff’s defamation claim was 
barred by the statute of limitations . In Maryland, 
the action for assault, libel, or slander must be filed 
within one year from the date it occurred . Since the 
defamation claim occurred between February 14 and 
February 18, 2020, and Plaintiff did not assert her 
claim until May 14, 2021, the claim is time-barred . 
Summary judgment was granted for Defendant . 

The court granted summary judgment in favor of 
the defendants, Frederick County Public Schools, for 
all nine counts . 

References
Bush v . Frederick Cnty . Pub . Sch ., 2023 U .S . Dist . LEXIS 6641
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Second Circuit Decision in Relevent 
v. USSF is a Problem for MLS
By Christopher R. Deubert, Senior Writer

On March 7, 2023, the United States Court of Ap-
peals for the Second Circuit vacated a district 

court’s dismissal of a complaint brought by Relevent 
Sports, a U .S .-based soccer promoter, against the Unit-
ed States Soccer Federation (USSF) and Fédération In-
ternationale de Football Association (FIFA) . While the 
case has been remanded to the district court for further 
proceedings that may take years, the Court’s decision 
seems likely to cause problems for Major League Soc-
cer (MLS) .

The case stems from Relevent’s efforts to host the 
regular season matches of international professional 
soccer leagues in the United States. Of most specific 
relevance to the lawsuit, Relevence and La Liga, the 
Spanish professional soccer league, agreed in 2018 to 
host a regular season La Liga match in Miami. How-
ever, after Relevent announced its intention to host 
La Liga matches in the United States, FIFA enacted a 
policy requiring “that official league matches must be 
played within the territory of the respective member 
association .” In other words, La Liga can only play its 
official matches in Spain, or risk penalties from FIFA.  

Relevent alleges that this policy was enacted at the 
request of MLS Commissioner, Don Garber, and USSF 
officials. From a legal perspective, Relevant argues 
that FIFA’s policy constitutes an unlawful agreement 
to divide geographic markets among competitors (pro-
fessional soccer leagues) with the particular purpose of 
protecting MLS and stifling competition in the United 
States . The Second Circuit found this claim colorable 
under antitrust law .

Before going further, it is important to first under-
stand the structure of international and national soccer . 
FIFA, is a private organization that serves as the global 
governing body for the sport, and whose members con-
sist of over 200 national associations which govern the 
sport in their respective countries . In the United States, 
the Ted Stevens Olympic and Amateur Sports Act cre-
ated what is today known as the United States Olympic 
and Paralympic Committee (USOPC) for the purposes 
of organizing and regulating America’s participation in 
international sports . Pursuant to its authority under that 
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law, the USOPC recognizes the USSF as the national 
governing body (NGB) for soccer in America. The 
USSF then has the authority to sanction and regulate 
soccer in the United States, in coordination with the 
policies of FIFA, of which it is a member .

The way that USSF has regulated soccer in the 
United States can be controversial . USSF policies 
dictate that there shall be three levels of men’s pro-
fessional soccer (Divisions I, II, and III) . The Divi-
sions are separated by different standards for cities 
of play, stadium sizes, financial viability, television 
broadcasts and so forth . For example, a Division 
I league (such as MLS), requires at least fourteen 
teams and stadiums that hold a minimum of 15,000 
fans . Division II stadiums are only required to hold 
5,000 people .

While MLS is the only league ever certified as 
Division I, there has been a rotating cast of Divi-
sion II and III leagues . Today, the USL Champion-
ship (USLC) is the sole Division II league and USL 
League 1 (USL1) and the National Independent Soc-
cer Association are the two Division III leagues .

The current structure is the subject of ongoing liti-
gation. The North American Soccer League (NASL), 
a Division II league from 2011 through 2017, has an 
ongoing lawsuit against USSF, MLS, and the USL, 
alleging that the three parties violated antitrust law 
by illegally conspiring to divide up the American soc-
cer market. The NASL folded after it failed to ob-
tain a preliminary injunction, but the suit is ongoing . 
The NASL’s departure paved the way for the USLC 
to move from Division III to Division II and for the 
creation of USL1 .

The Relevent lawsuit tracks the complaints of the 
NASL. It argues that USSF and MLS, this time with 
FIFA, have conspired to prevent competition and pro-
tect MLS’ place as the top professional soccer league 
in the United States . Of note, both Relevant and the 
NASL are represented by Jeffrey Kessler of Winston 
& Strawn LLP .

MLS’ resistance to international soccer leagues 
hosting official matches in the United States is not 
surprising . While MLS and some news outlets dis-
cuss the rise of soccer fandom in the United States, 
such polls rarely if ever distinguish between leagues . 
Indeed, a significant portion of individuals identify-
ing as soccer fans in the United States are fans of the 

better European leagues, but not necessarily MLS .  
For example, the English Premier League is popular 
in the United States, as evidenced by the $2 .7 bil-
lion television deal with NBC Sports for the league’s 
American broadcast rights from 2022 to 2028 . Simi-
larly, La Liga sought to capitalize on the large and 
wealthy American market by playing matches there . 
But such matches would undoubtedly have drawn ca-
sual soccer fans away from MLS matches .

MLS’ reaction is thus understandable, but that 
does not mean it is legal . On remand, the case is 
likely to eventually be assessed pursuant to the rule 
of reason under antitrust law . To avoid legal liability 
(and related treble damages), FIFA and USSF (and 
realistically MLS) will need to show that the policy 
has a procompetitive rationale .  Such a defense could 
be problematic for MLS from a public relations per-
spective .  In essence, the soccer organizations may 
have to argue that without the territorial restrictions, 
MLS would struggle to exist as a product for Ameri-
can consumers .  In other words, MLS is so unable to 
compete against the European leagues that the only 
way to ensure that America can have a high-level pro-
fessional league is to prohibit European leagues from 
encroaching into the American soccer market .

Aside from the negative perception associated 
with such an argument, MLS would indeed have big 
problems if the policy was found to be illegal . If that 
were the case, one would expect several international 
soccer leagues to seek to host regular season matches 
in the United States . And one would expect that many 
soccer fans would indeed choose to spend their limit-
ed discretionary income to see matches from leagues 
with better talent and reputations than MLS .

Deubert is Senior Counsel at Constangy, Brooks, 
Smith & Prophete LLP.

Further Reading
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Supreme Court Affirms Court’s 
Ruling that Release Shielded 
University from Athlete’s Lawsuit 
Arising from Weight Room Injury

The Supreme Court of Nebraska has affirmed the 
ruling of a lower court, finding in favor of Concor-

dia University, which had been sued by a college ath-
lete, who suffered an injury in the University’s weight 
room . In so ruling, the high court agreed that the waiv-
er the student-athlete and his mother signed “was valid 
and enforceable and relieved the [U]niversity of liabil-
ity for its ordinary negligence .”

Concordia, a private institution in Nebraska, re-
cruited Konrad Sinu (the student-athlete) to play for 
the University’s intercollegiate men’s soccer team. 
The University provided the student-athlete with both 
athletic and academic scholarships . Before the student-
athlete moved to Nebraska from his home in England, 
he signed an “Assumption of Risk and Waiver of Lia-
bility Release .” Since the student-athlete was 18 years 
old at the time, his mother also signed the release .

Roughly five months after arriving at the University, 
the student-athlete and his soccer teammates engaged 
in a mandatory strength and conditioning workout at 
the University’s Walz Human Performance Complex 
(the Walz) . The workout involved circuit training, in 
which the teammates moved from one exercise station 
to another in small groups . One station consisted of an 
exercise referred to as the “face pull .” In the exercise, 
an elastic resistance band was secured to a squat rack 
post and was pulled toward the user’s face. During the 
course of the workout, teammates altered the band’s 
placement from how a university employee originally 
set it . When the student-athlete approached the squat 
rack, he observed the resistance band resting on a 
“J-hook” of the squat rack . As he performed the face 
pull exercise, the resistance band slid off the hook and 
caused injury to his eyes .

Thereafter, the student-athlete and his mother sued 
the University, setting forth a cause of action for neg-
ligence. The University asserted numerous affirmative 
defenses in its responsive pleading . One defense al-
leged that the claim was barred by the release signed 
by the student-athlete and his mother . Another defense 
alleged that the claim was barred by the doctrine of 

assumption of risk . Some four months prior to the dis-
covery deadline, the University moved for summary 
judgment . 

Approximately two months later and prior to the 
hearing on the University’s motion, the student-athlete 
and his mother moved for leave to file an amended 
complaint . They hoped to add allegations that the 
University’s willful and wanton or grossly negligent 
actions caused the student’s injuries. But the district 
court denied the motion to amend, finding an amend-
ment would be “futile .”

In considering the defendant’s motion for summary 
judgment, the district court rejected the plaintiff’s ar-
guments that “the release was unconscionable, that it 
did not release the [U]niversity from liability for its 
own negligence, and that the release did not amount to 
an assumption of risk .”

On appeal, the plaintiffs argued that the district 
court “erred in (1) granting summary judgment in the 
[U]niversity’s favor when genuine disputes remain as 
to material facts and the ultimate inferences that a jury 
may draw from those facts and (2) denying their mo-
tion for leave to file an amended complaint when the 
proposed amended complaint stated a claim for which 
relief could be granted .”

Before rendering judgment, the Supreme Court of 
Nebraska considered the “language of the release” and 
discussed the exculpatory and indemnity clauses . In 
relevant part, the Court noted the following:

“The entire release appeared on one side of a single 
page . The title, ‘Assumption of Risk and Waiver of Li-
ability Release, was displayed in large, boldface type . 
It then stated:

PLEASE READ THE FOLLOWING CARE-
FULLY. If you have any questions or concerns, please 
visit with an attorney before signing this document . 
This release must be signed before participation in 
activities at [the University] is allowed .” The release 
went on to explain the various rights and risks the 
student-athlete would be agreeing to upon signing the 
document . In addition, the release indicated, “If 18 
years of age or younger, signature of parent/guardian 
is also required .” 

In its analysis, the Court noted that the release con-
tained both exculpatory and indemnity clauses .

“Both exculpatory and indemnity clauses must make 
clear the effect of the agreement,” wrote the Court . 
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“Exculpatory clauses are enforceable only where and 
to the extent that the intention to be relieved was made 
clear and unequivocal in the contract, and the wording 
must be so clear and understandable that an ordinary 
and knowledgeable party will know what he, or she, is 
contracting away (the right to sue) . Similarly, an agree-
ment which purports to indemnify the party who pre-
pared it from liability for that party’s own negligence . 
 .  . must be clear, explicit, and comprehensible in each 
of its essential details and must clearly notify the pro-
spective releasor or indemnitor of the effect of sign-
ing the agreement . With this understanding in place, 
we turn to the student and his mother’s attacks on the 
release .”

The Court continued, “The student and his mother 
argue that the release did not contain express or clear 
and unequivocal language that the parties intended to 
release the [U]niversity from its own negligence . They 
are correct that the release does not use words such 
as ‘negligence’ or ‘fault.’ But that does not end the 
inquiry .”

The Court further noted that while “there is no spe-
cific reference to liability for negligence, … the intend-
ed effect was clear. … In large, boldface type at the top 
of the page appears the title, ‘Assumption of Risk and 
Waiver of Liability Release.’”

The Court added that “although the document does 
not mention negligence, it is apparent that releas-
ing the [U]niversity from its own negligence was the 
document’s intended consequence. As is evident from 
the definition of an exculpatory clause set forth above, 
relieving a party from its own negligence is the very 
purpose of an exculpatory clause . The language of the 
release clearly demonstrates an intent to eliminate the 
[U]niversity’s liability, particularly when protecting 
the [U]niversity from negligence claims is the only 
reasonable construction .”

Upon review, the Court found that “an obvious pur-
pose of the release was to exempt the [U]niversity from 
its own negligence,” and there was “no ambiguity .” 

Turning to whether the exculpatory clause is unen-
forceable because as the student-athlete argued it “is 
unconscionable or void as against public policy,” the 
Court found ultimately their argument without “merit .”

“To begin, courts are disinclined to find a contrac-
tual agreement void as against public policy,” it wrote . 
“Courts should be cautious in holding contracts void 

on the ground that the contract is contrary to public 
policy; to be void as against public policy, the contract 
should be quite clearly repugnant to the public con-
science . Stated differently, the power of courts to in-
validate contracts for being in contravention of public 
policy is a very delicate and undefined power which 
should be exercised only in cases free from doubt .”

Central to the Court’s ruling was its finding that 
“there was no disparity in bargaining power . The stu-
dent emphasizes that he was an 18-year-old minor 
living on a different continent and believed he had to 
sign the release in order to attend the [U]niversity. He 
highlights that the second sentence of the release stat-
ed it ‘must be signed before participation in activities 
at [the University] is allowed.’ But the first sentence 
of the release informed the student to speak with an 
attorney before signing the document if he had any 
concerns . The student had a reasonable opportunity to 
understand the terms of the contract . And because the 
student was a minor, his mother also had to agree to 
the terms and sign the release . The fact that the student 
was given the release to sign a month prior to mov-
ing to Nebraska militates against his compulsion ar-
gument. He could have gone elsewhere to play soccer 
and attend college .”

Because the release barred the student’s claim, the 
Court wrote that it “need not also address whether the 
student assumed the risk of his injury . An appellate 
court is not obligated to engage in an analysis that is 
not necessary to adjudicate the case and controversy 
before it .”

The Court also agreed with the lower court’s denial 
of motion to amend . Central to that ruling was the fact 
that substantial discovery had already taken place .

“When a motion for leave to amend a pleading is 
filed after a motion for summary judgment but before 
discovery is closed, the standard for assessing the fu-
tility of the amendment turns on whether there was a 
sufficient opportunity for discovery,” the Court stated. 
“Here, there was. The student and his mother had en-
gaged in substantial discovery to develop their case . 
At the time of their initial motion for leave, they had 
taken the depositions of six individuals . They had re-
quested additional time to disclose expert opinions re-
garding the [U]niversity’s alleged negligence and had 
disclosed their expert witness prior to renewing their 
motion for leave .”
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In sum, the Court concluded that “the language of 
the release clearly demonstrated an intent to eliminate 
the [U]niversity’s liability, particularly when protect-
ing the [U]niversity from negligence claims was the 
only reasonable construction . Because the proposed 
amendments to the complaint would have been futile, 
the district court did not abuse its discretion in overrul-
ing the student and his mother’s motions for leave to 
amend . At best, the allegations would have implicated 
ordinary negligence .”

Sinu v . Concordia University; Supreme Court of 
Nebraska; No. S-21-959; 1/13/23
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Court: ‘Would-Be’ Hockey Players at 
UND Lack Standing to Make Title IX 
Claims

A federal judge from the District of North Dakota 
has granted North Dakota University System’s 

(NDUS) motion for summary judgment, dismissing a 
Title IX claim for lack of subject matter jurisdiction 
pursuant to Federal Rule of Civil Procedure 12(b)(1) 
and for failure to state a claim pursuant to Federal Rule 
of Civil Procedure 12(b)(6) . 

Plaintiffs Emily Becker, Calli Forsberg, Morgan 
Stenseth, and Maya Tellman described themselves 
as “would-be members” of UND’s women’s hockey 
program. They alleged, in a complaint against NDUS 
on June 16, 2022, that NDUS failed to accommodate 
them, pursuant to Title IX, when it eliminated the 
women’s ice hockey program.

They brought their claims on behalf of themselves 
and a putative class “of all current, prospective, and 
future female students who are harmed by and want to 
end NDUS’s sex discrimination and violation of Title 
IX” and “on behalf of women who wish to participate 
in varsity women’s ice hockey at UND, or who want to 
participate in varsity sports eliminated or not offered 
UND.” 

NDUS responded with a motion to dismiss, claim-
ing the plaintiffs lack standing because they are not 
students at UND, and that the complaint fails to state a 
claim upon which relief may be granted .

In its analysis, the court noted that to invoke sub-
ject matter jurisdiction in federal court, a plaintiff must 

have Article III standing . See Disability Support All . v . 
Heartwood Enterprises, LLC, 885 F.3d 543, 545 (8th 
Cir . 2018); Wolfe v . Gilmour Mfg . Co ., 143 F .3d 1122, 
1126 (8th Cir . 1998) . “To establish Article III standing, 
plaintiffs must show (1) an injury in fact, (2) a caus-
al relationship between the injury and the challenged 
conduct, and (3) that a favorable decision will likely 
redress the injury .” Animal Legal Def . Fund v . Vaught, 
8 F .4th 714, 718 (8th Cir . 2021) . 

Turning to the question of standing, the court wrote 
that “the real question raised through both parties’ fil-
ings is when, if ever, do ‘future’ students, or ‘would-
be’ students, or former students have standing to bring 
a Title IX claim against a university they do not attend? 
NDUS’s answer is essentially, ‘Never,’ while the plain-
tiffs’ answer is essentially, ‘Always.’ As is often the 
case, after a careful review of the limited federal case 
law that addresses this question, the answer appears to 
fall somewhere in between .”

The court continued, “In Pederson v . Louisiana 
State University, 213 F .3d 858 (5th Cir . 2000), the 
Fifth Circuit Court of Appeals took on the question of 
‘delineating the precise level of injury a litigant must 
demonstrate to establish standing to assert a claim un-
der Title IX for ineffective accommodation.’ Id. at 870. 
There, three female undergraduate students (referred to 
as the Pederson Plaintiffs) brought a Title IX effective 
accommodation claim, among others, against LSU af-
ter LSU failed to field a women’s varsity soccer team. 
Id . at 864 . The district court determined the Pederson 
Plaintiffs lacked standing to assert the Title IX claim 
because each plaintiff lacked NCAA eligibility and 
that no plaintiff had the ability to secure a position on 
the women’s varsity soccer team. Id. at 870. The Fifth 
Circuit, however, noted these were the wrong inquires 
to decide the question of standing . Instead, the Fifth 
Circuit drew from analogy to the United States Su-
preme Court’s Equal Protection jurisprudence, citing 
Northeastern Florida Chapter of the Associated Gen-
eral Contractors of America v . City of Jacksonville, 
Florida, 508 U .S . 656, 666, 113 S . Ct . 2297, 124 L . 
Ed . 2d 586 (1993), ‘[A] group seeking to challenge the 
barrier need not allege that he would have obtained the 
benefit but for the barrier in order to establish standing. 
The injury in fact in an equal protection case of this va-
riety is the denial of equal treatment resulting from the 
imposition of the barrier, not the ultimate inability to 
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obtain the benefit.’ Id. at 871. The Fifth Circuit went on 
to hold ‘that to establish standing under a Title IX ef-
fective accommodation claim, a party need only dem-
onstrate that she is ‘ready and able’ to compete for a 
position on the unfielded team.’ Id.”

Standard from Pederson Is a Good Start in the 
Instant Case
The instant court wrote that the “ready and able” stan-
dard from Pederson “is instructive and helpful in as-
sessing standing here, but it is not the end of the in-
quiry because it rests on an assumption that a current 
student be ready and able to compete .” Recall that the 
Pederson plaintiffs were three undergraduate students 
currently enrolled at LSU . So, since Pederson, some 
federal courts (though mostly in the context of defin-
ing classes for class action cases) have grappled with 
whether future, prospective, would-be, deterred, and/
or former students also have standing to bring an effec-
tive accommodation claim .

“Anders v . California State University, Fresno, re-
views this line of case law quite well, though it is ap-
parent the lines between future, and prospective, and 
deterred students are quite fine and poorly defined. 
No. 121CV00179AWIBAM, 2022 U.S. Dist. LEX-
IS 146775, 2022 WL 3371600, *3-4 (E .D . Cal . Aug . 
16, 2022), reconsideration denied, No. 1:21-CV-179-
AWI-BAM, 2022 U .S . Dist . LEXIS 212091, 2022 WL 
17156145 (E.D. Cal. Nov. 22, 2022). As noted in An-
ders, and consistent with Pederson, enrolled students 
(who alleged the ready and able standard) at a certain 
college or university typically have standing to pursue 
Title IX claims . On the other hand, as to deterred stu-
dents, or students who were deterred from enrolling at a 
certain college or university and did not enroll because 
of the alleged sex discrimination in athletics, standing 
is unlikely and has been viewed as rather questionable . 
2022 U .S . Dist . LEXIS 146775, [WL] at *4 (citing 
Biediger v. Quinnipiac Univ., No. 3:09CV621SRU, 
2010 U .S . Dist . LEXIS 50044, 2010 WL 2017773, at 
*5 (D . Conn . May 20, 2010) .”

The court further wrote that “closer yet is the cat-
egory of future students, which seems to be viewed 
as students that will be enrolling at a certain college 
or university but have not yet enrolled . See id . (cit-
ing Portz v . St . Cloud State Univ ., 297 F . Supp . 3d 
929, 942-43 (D. Minn. 2018)). And finally, there is the 

category of former students, where the Eighth Circuit 
Court of Appeals has held, ‘that a plaintiff lacks eligi-
bility or is no longer a student is an adequate basis to 
dismiss an individual Title IX claim for injunctive re-
lief,’ see Grandson, 272 F.3d at 574, and other federal 
courts have suggested that, for standing as to injunc-
tive relief, a former student must ‘demonstrate some 
likelihood of return.’ See Doe 1 v. Baylor Univ., No. 
6:16-CV-173-RP, 2020 U .S . Dist . LEXIS 56953, 2020 
WL 1557742, at *5 (W .D . Tex . Apr . 1, 2020) .”

The court then examined the specific factual alle-
gations in the complaint as to each plaintiff . Becker 
and Forsberg claimed that they are North Dakota resi-
dents and play ice hockey, and that they “would” en-
roll at UND “if” UND offered a women’s ice hockey 
program . 

“The allegations as to Becker and Forsberg are in-
sufficient to demonstrate Article III standing for a Title 
IX claim given the case law noted above,” wrote the 
court .

Tellman “fairs no better,” according to the court . 
“Unlike Becker and Forsberg, Tellman did apply to 
UND in 2021 and was accepted, but ultimately never 
enrolled. … Like Becker and Forsberg, Tellman has 
not alleged any injury in fact beyond a purely hypo-
thetical injury and she has not clearly alleged facts 
demonstrating the elements of standing .”

Lastly, the court found that the claim of Stenseth 
“presents a somewhat closer call . Stenseth is, like the 
other Plaintiffs, a North Dakota resident who plays ice 
hockey. However, she is the only plaintiff that applied 
to UND, was accepted, and did attend UND until Oc-
tober 2021 when she withdrew and stopped attending .”

But Stenseth’s allegations fail “because she is no 
longer a student at UND, and she has not alleged any 
likelihood of return . Beyond that, on its face, the com-
plaint is fatal to her claim because the paragraph alleg-
ing facts as to her is incomplete and cuts off at the end 
of page three .”

In summary, the court noted that each plaintiff’s 
alleged injury is “‘conjectural or hypothetical’ and is 
therefore insufficient to confer standing. Frost v. Sioux 
City, Iowa, 920 F .3d 1158, 1161 (8th Cir . 2019) (quot-
ing City of L .A . v . Lyons, 461 U .S . 95, 103 S . Ct . 1660, 
75 L . Ed . 2d 675 (1983)); see also Grandson, 272 F .3d 
at 574 .” 
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Therefore, the court concluded, “Put simply, the 
plaintiffs failed to allege sufficient facts to support a 
reasonable inference that at least one of them can sat-
isfy the injury-in-fact element of Article III standing .”

Becker v. N.D. Univ. Sys.; D.N.D.; 2023 U.S. Dist. 
LEXIS 3625, Case No. 3:22-cv-100; 1/9/23
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Hockey Memorabilia Maker’s 
Infringement Lawsuit against 
Competitor Melts Away
By Robert Freeman, Jiyoon Kim, and Jonathan 
Mollod, of Proskauer

William Grondin (“Grondin” or “Plaintiff”), 
a creator and seller of hockey memora-

bilia, recently found himself iced out of the scope 
of copyright protection in his infringement claim 
against Fanatics, Inc . (“Fanatics” or “Defendant”) 
over competing puck-shaped memorabilia incorpo-
rating melted ice gathered from championship hock-
ey matches . 

Kicking Grondin’s claims out of the crease, a 
Pennsylvania district court ruled that Plaintiff could 
not copyright the idea of storing game rink ice in 
a piece of memorabilia—only his particular expres-
sion of that idea . The court continued stating that 
the hockey puck-shape expression of the idea is so 
“commonplace in the world of hockey memorabilia 
that it alone cannot establish the necessary similar-
ity between the two works to make a viable infringe-
ment claim .” (Grondin v . Fanatics, Inc ., No. 22-1946 
(E .D . Pa . Jan . 10, 2023)) .

Back in 1998, Grondin scored a copyright regis-
tration for his limited edition hockey puck-shaped 
“Slice of the Ice” collectibles infused with melted 
rink ice gathered from championship hockey games 
(Copyright Registration Number VA0000723553) . 
Since then, Grondin claims to have sold his collect-
ibles throughout the United States for decades . More 
recently, Fanatics, a sporting goods and memorabilia 
manufacturer and retailer, began selling its own line 
of rink ice-filled crystal pucks, along with certifi-
cates of authenticity (a feature that Plaintiff claims 
mimics his own “Slice of the Ice” product) . 

[Fanatics Authentic 2023 NHL Winter Classic Crystal Puck 
Filled with Game-Used Ice, from fanatics.com] [“Slice of the 

Ice” puck, from eBay]

This past May, Grondin filed a complaint, which he 
later amended in August 2022, alleging that Fanatics 
infringed upon his copyrighted work . In his amended 
complaint, Plaintiff alleged that Fanatics produced, 
without authorization or license, its own ice-filled 
pucks that were substantially similar to and infringed 
upon his own “Slice of the Ice” pucks from memorable 
hockey games . Grondin also alleged that Fanatics fur-
ther imitated his “Slice of the Ice” pucks by storing the 
melted rink ice in precisely the same manner inside a 
sealed hockey-puck-shaped cavity . The complaint as-
serts one copyright infringement claim and requests 
both monetary damages as well as injunctive relief that 
would bar Fanatics from manufacturing and selling the 
allegedly infringing products .

Fanatics responded with its own one-timer, filing a 
motion to dismiss the amended complaint . In a face-off 
in a Pennsylvania district court, Fanatics emerged vic-
torious . (Grondin v . Fanatics, Inc ., No. 22-1946 (E.D. 
Pa . Filed May 18, 2022) .

As the Pennsylvania court noted, a copyright in-
fringement claim has two elements . First, a plaintiff 
must allege ownership of a valid copyright . Under the 
liberal standard of review applied to motions to dis-
miss, the court ruled in Grondin’s favor on this first 
element. However, the second element, which requires 
a plaintiff to allege that the defendant copied origi-
nal, protectable elements of his work, warranted more 
attention .
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This second element is further broken down into 
two components: (1) copying and (2) material ap-
propriation . To meet the requirements of the copying 
component, which focuses on how similar two works 
are and whether the defendant used the plaintiff’s work 
to create its own, Grondin had to successfully allege 
either that Fanatics directly copied his work or that 
copying can be inferred based on similarities between 
Grondin’s “Slice of the Ice” pucks and Fanatics’ crys-
tal pucks .

In essence, through its substantial similarity inqui-
ry, the court examined whether Grondin’s “Slice of the 
Ice” pucks and Fanatics’ competing products were sub-
stantially similar enough that the lay observer would 
believe the Defendant copied protectable aspects of the 
Plaintiff’s copyrighted work. Ordinarily, such a ques-
tion of fact is better suited for assessment by a jury, but 
the court noted that the Plaintiff’s infringement claim 
could be decided as a matter of law, given that the al-
legedly similar elements are so common or inherent to 
the underlying ideas being expressed that copying of 
someone else’s works cannot be inferred.

The common copyright axiom states that only par-
ticular expressions of ideas, not ideas themselves, en-
joy copyright protection . So, as the court stated, the 
idea of filling hockey memorabilia with melted ice is 
not protectable, but the expression of pouring rink ice 
into a hockey puck-shaped piece may be . While it is 
true that the hockey puck shape is not an inevitable 
expression of infusing memorabilia with ice—Fanat-
ics itself pours ice into Stanley Cup replicas and snow 
globes as well. Nonetheless, the court found that a 
hockey puck design flows predictably from the general 

idea of creating hockey memorabilia . “In other words,” 
the court wrote, “a puck is always going to be a puck, 
an immediately identifiable element in the sport of ice 
hockey .” Therefore, the court ruled, their shared use of 
hockey puck-shaped elements does not render “A Slice 
of the Ice” memorabilia and Fanatics’ crystal pucks 
substantially similar under the material appropriation 
inquiry .

After the court went on to rule that certain utilitar-
ian features of the Plaintiff’s Slice of the Ice memo-
rabilia (e .g ., clear, hollow cavities to hold and display 
melted rink ice) were not protectable under copyright, 
the horn sounded on this litigation, and the court dis-
missed the infringement claim .

The court’s ruling has had a chilling effect on Gron-
din’s suit, for now. Grondin’s infringement claim, how-
ever, was dismissed without prejudice, giving Plaintiff 
the opportunity to amend his complaint to plead actual 
copying and access or allege other protectable aes-
thetic or non-utilitarian features in order to establish 
substantial similarity between his creations and Fanat-
ics’ products. Thus, it appears there will be a rematch 
between these two litigants seeing as on January 24, 
2023, Plaintiff filed a motion for leave to file a sec-
ond amended complaint (a request that was opposed 
by Fanatics) . On February 16, 2023, the court granted 
Plaintiff’s request and a second amended complaint 
was filed. Not surprisingly, Fanatics shot back with 
a renewed motion to dismiss, returning this litigation 
right back to center ice .  Stay tuned .
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Student-Athletes Claim Ivy League’s 
No Athletic Scholarship Rule Violates 
Federal Antitrust Laws
By Dr. Robert J. Romano, JD, LLM, St. John’s 
University, Senior Writer

The colleges and universities that make up the Ivy 
League are some of the most prestigious in the 

world . Their reputation as elite educational institutions, 

however, is no barrier to claims that they have engaged 
in the unlawful practice of ‘price fixing’ in violation of 
Section 1 of the Sherman Act. That’s correct, on March 
7, 2023, Tamenang Choh, a former Brown University 
basketball player, together with current player Grace 
Kirk, filed a one count complaint in the United States 
District Court for the District of Connecticut claiming 
that the eight Ivy League schools participate in a con-
spiracy in contravention of federal antitrust laws by 
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not providing athletic scholarships to their Division 1 
student-athletes .1

Since 1954, Ivy League universities have agreed 
that they would not offer student-athlete scholarships 
to its athletes with the original Ivy League Agreement 
stating as follows: “The members of the Group reaf-
firm their prohibition of athletic scholarships. Athletes 
shall be admitted as students and shall be awarded fi-
nancial aid only on the basis of economic need .”2 This 
position has been reasserted by the League on several 
occasions, first in 1977, again in 1979, and finally in 
2017, when they collectively declared that “The prin-
ciple of need as the basis for financial aid for student-
athletes is a cornerstone of Ivy belief,”3 and “All Ivy 
League institutions follow the common policy that any 
financial aid for student-athletes will be awarded and 
renewed on the sole basis of economic need with no 
differentiation in amount or kind based on athletic abil-
ity or participation .”4

Over this seventy-year period wherein the League 
was reasserting its commitment to the concept that stu-
dent-athletes are ‘students first’ and should not be the 
benefactors of any financial benefits associated with an 
athletic scholarship, it was also engaging in commer-
cial activities that resulted in substantial revenue being 
earned from ticket sales, broadcasting rights fees, and 
merchandises sales, to name a few . According to the 
lawsuit, this commercialization is evidenced in part 
by the fact that, in addition to the broadcasting rights 
fees earned from the League’s contract with ESPN, in 
2016, Yale University entered into a ten-year branding 
rights agreement with Under Armour worth approxi-
mately $16 .5 million, and in 2021 the University of 
Pennsylvania entered into a similar licensing arrange-
ment with the apparel company, Nike.5

The lawsuit also highlights that as the commercial-
ization within the Ivy League has become more sub-
stantial and lucrative over the past decades, the vari-
ous restrictions imposed by the NCAA and its member 
intuitions, which the Ivy League is a part of, regarding 
college athletes’ compensation have been determined 

1  Case 3:23-cv-00305 Document 1 Filed 03/07/2023 .
2  Ivy Manual at p . 39 (quoting the 1954 Ivey League Agreement) .
3  Id . at p . 5 .
4  Id . at p . 149 .
5  Case 3:23-cv-00305 Document 1 Filed 03/07/2023 at p . 32-33 .

to be unfair and anticompetitive to those same athletes . 
The complaint references how the federal court rulings 
in both the O’Bannon and Altson cases were critical of 
the NCAA’s century long argument that compensation 
restrictions are necessary to separate amateurs from 
professionals, stating, “Businesses like the NCAA can-
not avoid the consequences of price-fixing labor by in-
corporating price-fixed labor into the definition of the 
product”, continuing that “nowhere else in America 
can businesses get away with agreeing not to pay their 
workers a fair market rate on the theory that their prod-
uct is defined by not paying their workers a fair market 
rate . . . The NCAA is not above the law.6

In the end, the two athletes from Brown University 
claim that the Ivy League Agreement that precludes 
student-athletes from receiving athletic scholarships 
has caused them substantial injury because they ended 
up being responsible for the full tuition costs at one 
of the most expensive undergraduate institutions in the 
country. As stated, the ‘sticker’ price for tuition, room, 
board, and incidental expenses, the full cost of atten-
dance, at an Ivy League institution exceeds $80,000 
annually .7 In addition, they are requesting that the 
court issue a “permanent injunction  . . . enjoining de-
fendants from abiding by the Ivy League Agreement or 
any equivalent horizontal agreement,” and asked that 
they, together with any other additional class members, 
be awarded “such other relief as the Court may deem 
just and proper .” In requesting such relief, the two 
student-athletes also underscore the point that the to-
tal financial endowments of all the Ivy League schools 
collectively, as of 2021, exceed $170 billion .
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Facing Down a CTE Lawsuit, NCAA 
Emerges Successful 
By Gina McKlveen

Last month, after a three-week trial, a jury returned 
a verdict in favor of the National Collegiate Ath-

letic Association (NCAA) in a case involving the tragic 
death of a former college football star, Cullen Finnerty . 

6  NCAA vs. Alston, 141 S. CT 2141 at p. 2169, (2021).
7  Case 3:23-cv-00305 Document 1 Filed 03/07/2023 at p . 6 .
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As the former quarterback at Grand Valley State 
(GVS) in the early 2000s, Finnerty was a standout 
player. He was named the 2003 Rookie of the Year and 
later led GVS to win three NCAA Division II National 
Championships before he was signed by the Baltimore 
Ravens as an undrafted free agent . 

In May 2013, the former football player returned 
to his home state of Michigan for a family vacation . 
While out fishing, Finnerty went missing. Two days 
later, his body was discovered face down in the woods 
with no sign of trauma . An autopsy revealed the cause 
of death to be pneumonia after he presumably inhaled 
his own vomit. Further investigation into Finnerty’s 
death determined that he likely become disoriented 
while out on the water perhaps due in part to chronic 
traumatic encephalopathy, also known as “CTE,” a de-
generative brain disease caused by repeated blows to 
the head and concussions, which are common occur-
rences for almost any football player . 

Prior to his disappearance, Finnerty made two short 
calls to family members indicating that he thought he 
was being followed. His widow, Jennifer Finnerty, 
admitted that her late-husband suffered from bouts of 
paranoia in the past. Specifically, Mrs. Finnerty dis-
closed the details of when Finnerty drove several hours 
away from home because he was afraid the FBI was 
tracing him and remained in a state of panic for nearly 
a week. Following his death, Mrs. Finnerty filed a law-
suit against the NCAA, arguing that the association 
failed to warn football players of the risks of head in-
juries and thus, did not properly protect the health and 
safety of these college athletes . 

Tony Corleto, a partner of Gordon & Rees as well 
as general counsel and lead litigator for a nationwide 
sport governing body, who regularly lectures and leads 
cases involving CTE litigation shared his initial im-
pressions of the Finnerty lawsuit and recent jury deci-
sion in the NCAA’s favor. “These are truly sad cases,” 
he stated, “a loved one dies under odd circumstances 
at a young age, the family is looking for closure .” In 
fact, Finnerty was just 30 years old at the time of his 
death, which is undoubtedly a heart-breaking loss . Yet, 
the NCAA firmly defended, and the jury agreed, that 
it is not responsible for the player’s early death, which 
is an outcome Corleto observed “is consistent with the 
circumstances of this case .” 

Given his experience with these types of cases, 
Corleto emphasized the importance of scientific proof 
to connect a player’s cause of death to CTE. “We won 
an early CTE wrongful death victory in a suicide case, 
Archie, et al . v . Pop Warner . Going through the avail-
able science in that matter, including [the] autopsies 
from Boston University…and a report from Bennet 
Omalu, Judge Guittierez in US District Court for the 
Central District of California…there was no scientific 
basis to link CTE with suicidal behavior or with play-
ing youth football,” Corleto recalled . “Judge Brody in 
US District court for the Eastern District of Pennsyl-
vania, reached a similar conclusion regarding the lack 
of scientific proof for causation. So, early on, we knew 
there was no causal link between suicidal behavior and 
CTE or football.” For Finnerty’s case the scientific 
causal link was also missing . 

Moreover, Corleto noted, “even the Boston Univer-
sity brain bank autopsy was equivocal about CTE as a 
contributing factor.” After Finnerty’s death, his brain 
was further studied at Boston University’s Center for 
the Study of Traumatic Encephalopathy and conclud-
ed that while the presence of CTE in Finnerty’s brain 
reached a “moderate” level, it was highly unlikely 
that CTE was the sole cause of his death . In a state-
ment, the University asserted “CTE possibly affected 
[Finnerty’s] judgment, insight and behavior, but there 
are other factors, including the use of medications pre-
scribed by his doctor, that most likely contributed to 
the circumstances surrounding his death .” Based on 
these findings, it was no surprise to Corleto and oth-
ers familiar with CTE litigation that the Finnerty law-
suit turned out the way that it did . “This case was tried 
well, the jury got to see real evidence and was not left 
to speculate,” Corleto said . 

The Finnerty lawsuit is also not an isolated claim 
against an association for its alleged failure to protect 
its athletes. Similar to the NCAA, the National Foot-
ball League (“NFL”) faces countless lawsuits by for-
mer players related to their head injuries, concussions, 
and degenerative brain diseases like CTE. However, as 
Corleto pointed out, “[the] NCAA has invested heavily 
in defending these cases.” Now, he observed, “[t]hat 
investment is yielding results .” 

Still, it is not entirely certain whether outcomes that 
consistently rule in favor of the association or league 
will deter other family members with deceased former 
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athletes that suffered traumatic brain injuries from pur-
suing their legal claims . “After the defense verdicts in 
Onyshko, Gee, and [now] Finnerty,” Corleto suggested 
“one would think so” that families of former athletes 
would at least hesitate, if not refrain entirely, from pur-
suing their claims . “The family unfortunately has to 
deal with the added trauma of pursuing a case that had 
little chance of success,” said Corleto . Therefore, to be 
successful in this type of lawsuit Corleto advised that 
for either party the outcome “really comes down to sci-
ence and factual proof . Better science and better proof 
yield greater success .” 

Ultimately, the need for scientific evidence in CTE 
litigation is arguably just as important as the need for 
scientific studies on CTE outside the courtroom, so 
that former concussed athletes can have the proper di-
agnosis and medical treatment to avoid tragic deaths 
like Finnerty. In prior concussion lawsuits, the NCAA 
reached settlement agreements that included the as-
sociation paying upwards of $5 million for medical 
research. Meanwhile, families like the Finnerty’s may 
continue to seek ways to hold the NCAA accountable 
for the deaths of their loved ones whether through liti-
gation showing causation in court or by advocacy for 
further research and resources outside of court . 
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Navigating the Intersection of NIL 
and Title IX
By Alonzo L. Llorens and Shayla J. Wright, of 
Parker Poe

Since 2021 student-athletes profiting from their 
name, image, and likeness (NIL), one of the clear-

est areas of risk has become the intersection of NIL and 
Title IX of federal civil rights law. While the NIL land-
scape remains an ever-evolving metamorphosis of all 
sorts of rules from all sorts of directions, including the 
NCAA’s most recent clarification of its own NIL rules, 
universities must continue to meet Title IX’s require-
ment of treating men and women equally . 

However, that may sound simple in practice, but in 
reality, there can be a fine line involving NIL oppor-
tunities and universities’ (and their collectives’) roles 
in them . If a university lands on the wrong side of that 
line, it is liable for Title IX violations, warnings (verbal 

or written), loss of employment, restitution, and loss of 
scholarships .

Understanding Title IX and NIL-Related 
Violations
Passed 50 years ago, Title IX of the Education Amend-
ments Act requires that schools receiving federal fund-
ing provide equal opportunities for members of both 
sexes . Of the three basic areas of Title IX compliance, 
NIL intersects with Title IX in athletic benefits and 
opportunities . 

The NCAA NIL rules are silent on Title IX and how 
the two are supposed to work together in harmony. Near-
ly all colleges and universities have explicit instructions 
to treat both male and female student-athletes equally, 
and before NIL, that comprised of making sure there 
was equal access to accommodations, practice facilities, 
equipment, training, academic resources, and travel . 
Now in the world of NIL, that also applies to publicity, 
media, social media, and all things marketing .  

Title IX applies and requires male and female ath-
letes to be treated equitably . If the institution approves 
deals, then there must be equal standards for both male 
and female athletes . Below are common examples of 
infractions . 

A university trained its female student-athletes on 
how to maximize their brand and online presence but 
failed to provide the same training and resources to its 
men’s teams. Another example is a university or college 
allowing a football player to use its trademark logo in an 
ad for a sports apparel brand but not extending that same 
opportunity to use the logo to a female student-athlete . 

There are also more nuanced examples. Let’s say a 
university is trying to hire a marketing representative for 
the women’s tennis team for 12 to 18 months. As a result 
of the position being unfilled, there hasn’t been anyone 
proactively marketing and promoting the women’s ten-
nis team . Even though it is unintentional, the tennis team 
is not receiving as much exposure, resulting in a much 
smaller pool of NIL opportunities for the women’s ten-
nis team .  

NIL Collectives 
Even further, it is important to be mindful that Title IX 
may apply to donors and boosters who have formed col-
lectives. NIL collectives are often founded by alumni 
and influential supporters to pool funds from a wide 
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variety of donors to help create, facilitate, and provide 
NIL opportunities for student-athletes. 

While collectives are typically independent of any 
educational institution and operated and controlled by 
boosters, the more closely aligned the collective is with 
the institution, the greater the potential for risk under 
Title IX . For example, a collective that makes decisions 
that have been influenced by a university employee (i.e. 
coach, athletic director, etc .) and does not provide equal 
opportunities for male and female student athletes may 
be exposing the university to Title IX liability . There-
fore, interactions between collectives and university 
employees should be delicately treated . 

Colleges and universities that get involved in the ap-
proval of NIL deals should also be mindful of poten-
tial Title IX violations . Any approval process or stan-
dard must be administered consistently. If it’s not, there 
could certainly be a risk of Title IX noncompliance . If 
an institution is more strict – or lenient – in scrutinizing 
the substance or the structure of an NIL deal for a male 
student-athlete as compared to a female student-athlete, 
that could potentially pose a problem .

Conclusion 
As colleges and universities dive deeper into the world of 
NIL, they must take the necessary precautions to avoid 
Title IX violations . Across the board, it is really impor-
tant for institutions to be clear and consistent in their 
messaging and communications. Having equal policies 
and procedures is a critical first step, but it is not the 
only step . Institutions and their staff should also equally 
implement and enforce their policies and procedures . 

The intersection of Title IX and NIL should even the 
playing field for male and female athletes to make mon-
ey off NIL. The bottom line is navigating the interplay 
between Title IX and NIL rules can feel like navigating 
a minefield. So, stay apprised of areas of risks to avoid 
pitfalls . 

Alonzo L. Llorens is a partner in the Atlanta office 
of Parker Poe. He counsels colleges and universities 
on NIL related matters. Shayla J. Wright is an associate 
with the firm. She was the former senior captain of the 
Georgia Tech women’s basketball team. The attorneys 
may be reached at alonzollorens@parkerpoe.com and 
shaylawright@parkerpoe.com. 
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UK Lawsuit Settles: Sports Betting 
Data Ownership Question Persists
By Sachin Narayanan*

A long-running lawsuit before the United Kingdom 
Competition Appeal Tribunal (CAT) about sports 

betting data ownership was settled on October 11th, 
2022, with Football DataCo (FDC) and Genius Sports 
(Betgenius) coming to a confidential settlement agree-
ment with Sportradar AG (Sportradar) . Sportradar is a 
European sports technology company specializing in 
sports data & betting (Sportradar, 2023) that competes 
with Betgenius, who is partnered with FDC, the sport-
ing organization that “represents the rights” of profes-
sional football league data in England and Scotland 
(Football DataCo, 2023) . As the Claimant, Sportradar 
questioned the agreement between FDC and Betgenius 
and alleged that the two monopolized data collection 
and dissemination across the Premier League, the Eng-
lish Football League (EFL) and the Scottish Profes-
sional Football League (SPFL) . The underlying issues 
in the case are particularly relevant in the burgeoning 
U .S . sports betting market .

With technological advancements in the sport in-
dustry, the word “data” has often been thrown around 
in different contexts as an umbrella term for various 
types of information . It fundamentally revolves around 
one main aspect of the game, i .e ., the players . Data 
is actively collected from and about the players both 
during the game and off the field. This is then used 
by various entities for different outcomes like market-
ing, coaching, and betting . With such a complicated 
network, the question arises as to who should claim 
ownership of the collected data, who gets to share it 
and who all get to use it for their own purposes . In this 
case, the initial lawsuit was filed by Sportradar on Feb-
ruary 28, 2020 questioning the nature of the agreement 
between the Defendants, which involved FDC issuing 
a “Request for Proposals” for four data-collection and 
supply positions, one “official” and three “accredited” 
providers . These FDC-approved providers would be 
able to use their own ways to legally collect live in-
game data from the stadia for three fixed years, after 
which there would be a new call for proposals. How-
ever, Sportradar claimed that FDC later changed the 
criteria for provider selection by removing the three 
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accredited provider positions and altering the time-
period to a “minimum” instead of a fixed term. 
Therefore, when Betgenius was offered to become 
the “official” provider, they had complete control 
over the live in-game data, which is often consid-
ered the gold-standard of sports data, making it ex-
tremely difficult for competitors like Sportradar to 
obtain similar data for commercial purposes, direct-
ly affecting their business . 

This initial lawsuit to the CAT prompted the De-
fendants to file counterclaims against Sportradar, 
seeking to establish that their agreement with Betge-
nius does not violate any antitrust laws .  Further, the 
Defendants stated that the reason Sportradar was un-
able to legally collect in-game data from stadia was 
due to ground regulations and ticketing conditions 
that were independent of the agreement between 
the two Defendants. FDC’s counterclaim targeted 
Sportradar for using in-stadia scouts to collect data, 
which allegedly violated the Defendant’s intellec-
tual property rights . Further, they asserted that the 
connection between the claim and the counterclaim 
would prevent the CAT from preceding over this 
case as they look purely at competition-related is-
sues . The Defendants appealed to move this case to 
the High Court (Sportradar AG and Another v Foot-
ball DataCo Limited and Others, 2020) . The Presi-
dent of CAT rejected the Defendant’s application to 
move but did approve of a High Court judge to chair 
this case within the Tribunal (Nixon, 2020). The fi-
nal settlement between all parties involved FDC re-
taining their decision-making authority on who gets 
to collect, license and market live in-game data, and 
Betgenius (Genius Sports) retaining their “official” 
rights until 2024 . Sportradar and similar companies 
were barred from using in-stadia scouts to collect 
live data (Faulkner, 2022) .

The ownership of data that these companies col-
lect, and share is often key in determining various as-
pects of their operation such as the betting lines and 
odds . Live in-game data that is collected as plays are 
made constantly influence the machine learning al-
gorithms of the betting companies, ultimately giving 
them the edge over millions of fans trying to “beat 
the system” . With the legalization of sports betting 
in numerous states in the U .S ., there has been an ex-
plosive emergence of new sportsbooks almost every 

day . For example, Sportradar is a key player in the 
U .S . too, partnering with betting company FanDuel 
to be the “exclusive worldwide provider” of betting 
data for the NBA, WNBA and the NBA G League 
from the 2023-24 season all the way to the 2030-31 
season (Cascon, 2022) . 

On the other hand, Genius Sports recently ob-
tained “exclusive distribution rights” for NFL 
data, who were previously partnered with Sportra-
dar (Bearman, 2021) . Therefore, UK lawsuits like 
Sportradar v . Football DataCo could act as test cas-
es for potentially similar lawsuits in the U .S . that 
challenge “official” data ownership rights, possibly 
even involving the same groups of companies . In-
deed, balancing antitrust laws and ownership claims 
makes collecting and monetizing in-game data a 
critical issue .
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The Omer Ali Riza Case and Its Role 
in Creating a Fairer Playing Field for 
European Athletes 
By Dr. David McArdle, School of Law, Stirling 
University

The disputes of Adrian Mutu and Claudia Pech-
stein are the two high-profile sports-related rul-

ings of the ECHR. But they aren’t what I’m going to 
talk about, other than to say they were joined cases and 
were heard by the ECHR in late 2016. Both concerned 
alleged breaches of Article 6(1) of the ECHR on the 
grounds of an alleged lack of independence and impar-
tiality on the part of CAS arbiters. So the ECHR deals 
mainly with the issues of independence and impartial-
ity of the CAS. It doesn’t deal with independence and 
impartiality on the part of the initial, domestic, deci-
sion-makers; Ali Riza does and that’s why it’s impor-
tant . Few aggrieved athletes are ever going to pursue 
a case to the CAS, let alone the ECHR but as a ques-
tion of good governance there are important issues for 
sports arising from the judgment . 

Briefly, in 2006 Omer Ali Riza signed a contract 
with Trabzonspor – which is one of Turkey’s most 
successful clubs . Two years into it, he went to Eng-
land and said he wasn’t coming back because the club 
had failed to pay his salary for several months. He has 
dual nationality and he’s now the men’s u-23 coach at 
Watford FC, in the English second tier. The club fined 
him for leaving the club without permission, missing 
training sessions and failing to return. He said he was 
ending his contract when another month’s salary went 
unpaid . In July 2006, the club lodged an appeal with 
the Turkish FA’s dispute resolution committee, seeking 
damages from the player for wrongful termination of 
contract, payment of the fines it had issued and a ban 
on him joining another club . 

The DRC found for the club. He appealed the DRC 
decision to the Turkish FA’s arbitration committee, 
which upheld the decision that he had wrongfully ter-
minated his contract although it reduced the fine and 
removed the playing ban. In November 2009 he ap-
pealed to the CAS, but the CAS said it had no jurisdic-
tion because the dispute had no international element . 
That’s a timely reminder that the CAS doesn’t have 
jurisdiction over everything – its jurisdiction is limited 

to what the parties give it, and FIFA’s dispute regula-
tions require an international dimension . 

But Turkey is a signatory of the European Conven-
tion and has been since the 1950s, so the ECHR did 
have jurisdiction .

The ECHR looks at the relevant Turkish provisions 
in detail . If you wanted to set up a sports governance 
and disciplinary structure that was destined to end in 
tears, this would be it . It noted that the Turkish Foot-
ball Federation is established by an Act of Parliament, 
so it is a body established by law as Article 6 requires, 
but its own statutes and regulations then govern what 
it does . The problem was in the ‘independence and im-
partiality’ elements of the structures it had created. 

There are three main bodies within the Turkish Fed-
eration, one of which – the legal committees, plural 
– has three sub-committees, namely a dispute resolu-
tion committee, a disciplinary committee and an ethics 
committee. An arbitration committee serves as the fi-
nal authority to review the decisions of the dispute res-
olution committee and of the disciplinary committee, 
but not the ethics committee . The dispute resolution 
committee had exclusive jurisdiction over all disputes 
on football contracts . So there was a mandatory arbi-
tration clause which meant that Ali Riza had to go to 
the legal committees and, through that, to the dispute 
resolution committee, his avenue of appeal was then to 
the arbitration committee and there was no further ap-
peal against its rulings . 

So you are already dealing with a complex com-
mittee structure where power is divided between lots 
of different entities. That’s not fatal of itself, but that 
division of power, which on its face might look like 
facilitating an appropriate level of independence and 
impartiality, didn’t actually lend itself to either. 

An immediate problem concerned who could actu-
ally sit on the arbitration committee . Like the CAS the 
list of arbitrators is closed, unlike the CAS, the num-
ber of arbitrators was tiny and there was no scope for 
the parties choosing which individuals would hear the 
case . The chair and all six members of the committee 
usually heard each case and there were six substitute 
members . All were appointed by the Turkish Football 
Federation’s Board of Directors – who were in turn 
appointed by the Federation’s Congress, which I will 
come back to, and applicants for the Board of Direc-
tors had to hold senior posts within the member clubs 
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and be approved by the Federation President . The arbitra-
tion committee members had to be law graduates with at 
least five years’ professional legal experience, but once 
appointed they could not be removed unless the resigned 
or died . It was a job for life which was in the gift of peo-
ple who shared the same vested interests; and that alone 
should set the alarm bells ringing .

The Federation’s statutes obliged the committee mem-
bers to decide cases in an independent and impartial man-
ner. Well, you’d rather hope they would. Its decisions 
were originally not appealable to the courts, but the Turk-
ish courts had struck down that provision as unconstitu-
tional . So Turkey amended the constitution to limit the 
role of the courts in respect of private arbitral processes 
and thus get the outcome the government wanted . That 
might also strike most people as a bit untoward . 

And where do the FIFA Rules come into this? Well, 
those rules require national FAs to have a provision pro-
hibiting recourse to the courts “unless the FIFA Regula-
tions or binding legal provisions specifically provide for 
or stipulate recourse to ordinary courts of law,” to quote 
Article 59 of the FIFA Regs . Art 59 goes on to say that 
instead of recourse to the courts, provision is to be made 
for disputes to go to an independent and duly constituted 
arbitration tribunal. That is FIFA’s preferred course of 
action and there is nothing inherently wrong with that – 
but if there are ‘binding legal provisions’ under national 
law which says to the contrary, FIFA’s default position is 
usurped . 

In the context of what makes a sports tribunal ‘inde-
pendent’ the ECHR noted that FIFA’s provisions require 
both parties to have equal influence over the appointment 
of arbitrators in the domestic panels. That wasn’t happen-
ing here . For example, there has to be scope for arbitrators 
to be rejected if there is any legitimate doubt as to their 
independence, but that hadn’t happened here. FIFA also 
says that the principles of a fair hearing and a right to 
equal treatment must be respected, which is what Article 
6 also says . Article 6 rights are not always absolute and 
may be subject to limitations, but the compliance of FI-
FA’s Regs with the ECHR were not the issue; the problem 
was what the Turkish FA had done, with the connivance 
of the Turkish state. Here, neither a player nor a club had 
any choice other than to submit to arbitration because of 
the applicable rules . Turkish law did not provide for an al-
ternative path – to the contrary, that path had been firmly 
closed by amending the constitution . 

From para 182, the ECHR discusses whether the ar-
bitration committee was independent and impartial given 
the circumstances and, to no great surprise, it found that it 
was not . This raises important issues for sports bodies in 
other signatory states because it wasn’t just the arbitration 
committee that caused concern, it was the wider struc-
tures under which that specific element had flourished. 
The player had pointed out that only a small number 
of the delegates to the Congress – remember, the body 
which appoints the Board of Directors who are them-
selves representatives of the clubs and which effectively 
controlled committee composition and lifetime appoint-
ments - represented the interests of players rather than 
clubs, and since Congress elected the members of the 
board of directors who in turn elected the members of 
the arbitration committee, players and clubs could not be 
considered to have equal influence in the arbitration com-
mittee’s composition. It was effectively controlled by the 
clubs because of the board of directors’ role in appointing 
the arbitration committee members . 

The court pointed out that determining ‘independence’ 
involved looking at the manner of appointment, the mem-
bers’ term of office, guarantees against outside pressure 
and whether there was an appearance of independence . 
Impartiality could involve looking at both the character-
istics of an individual judge and the wider composition . 
It agreed with Ali Riza that the manner of members’ ap-
pointment, the term of office and also their remuneration 
were not independent of the board of directors . To the 
contrary, they were decided in accordance with instruc-
tions from it . 

On that issue of arbitrators’ appointment, the Court 
made several points but for our purposes the key difficul-
ty was the existence of “a number of strong organisational 
and structural ties between the board of directors and the 
arbitration committee…it gives an indication as to the 
significant level of influence that the Board of Directors 
enjoys over the functioning of the Arbitration Commit-
tee” (para 216) . Against that background, the implicit bias 
towards the clubs in the composition of the congress and, 
especially, the board of directors who appointed the arbi-
tration committee gave the applicant “a legitimate reason 
to doubt that the members of the arbitration committee, 
in the absence of adequate safeguards protecting them 
against outside pressures, particularly from the board of 
directors, would approach their case with the necessary 
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independence and impartiality” (para 222) . Article 6(1) 
rights had thus been violated .

So I’m going to leave it there, but please note i) there 
is a lot more going on here than I’m able to cover in 20 
minutes; ii) the court declined to award pecuniary dam-
ages to Ali Riza, saying it could not speculate on what 
the outcome of the proceedings would have been if the 
violation hadn’t occurred; iii) there is a dissenting opinion 
which questions whether the alleged over-representation 
of the football bodies existed at all; and iv) the dissent 
further argued that the majority was wrong to deny pecu-
niary damages. If he’d been successful before the arbitra-
tion committee, he’d have received EUR 73,000, which is 
what he’d been fined, and he might have been successful 
under other heads too . Once the Article 6 violation had 
been established – which the dissent did not agree with 
– Ali Riza should have been properly compensated for it . 
All in all, he’s better off at Watford.

The key issues for sports to think about
• Does domestic law oblige you to offer parties the op-

portunity to take any disputes to ordinary courts? 
• If so, are there limits on what sorts of disputes that 

applies to (employment contracts? doping? selection 
disputes?)

• What do the international federations and national as-
sociations’ rules say on the matter? Do they purport to 
introduce mandatory arbitration clauses?

• Are there any tensions between what the sports bodies 
say and what national law allows?

• Has there been anything in the history or composition 
of your structures that might look like political inter-
ference?

• Do any restrictions on who can be on your various 
committees, on how long they can serve, or on how 
your committees are structured, serve a legitimate 
purpose? If they might seem to be unfair to athletes, 
can you explain why things have to be the way they 
are?

• If your structures were ever to be challenged before 
domestic courts/tribunals (in the first place) is there 
anything that you think might make you vulnerable? 
Can you make any changes now to prevent that aris-
ing?
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The Consequences of Invading the 
Pitch
By John T. Wendt, J.D., M.A., Professor Emeritus, 
Ethics and Business Law, University of St. 
Thomas

On March 5, 2023, in the Premier League, Liver-
pool was delivering a 7 – 0 thrashing of archrival 

Manchester United at Anfield.  As the Liverpool play-
ers were huddled together celebrating their seventh 
goal, a 16-year-old young man in the heat of the mo-
ment charged onto the pitch to celebrate with the play-
ers .  Unfortunately, the young man lost his footing and 
collided with Liverpool’s Curtis Jones and Andy Rob-
ertson both who went down in discomfort .   Robertson 
went down clutching his ankle and limping was able 
to finish the match.  Jones was also able to finish.  As 
the fan was escorted off by stewards, an incensed Liv-
erpool Manager Jurgen Klopp was described as “visu-
ally seething” berating the young man as the Stewards 
lead the young man away toward the police .8   Mersey-
side Police later confirmed that the young man from 
Winsford, Cheshire had been arrested on suspicion of 
encroaching onto a football pitch .9  Under the Foot-
ball Offences Act 1991, “It is an offence for a person 
at a designated football match to go onto the playing 
area, or any area adjacent to the playing area to which 
spectators are not generally admitted, without lawful 
authority or lawful excuse (which shall be for him to 
prove) .”10

Liverpool FC released a statement that the Club 
“has begun an immediate investigation to identify and 
ban the individual pitch runner from Sunday’s Premier 
League fixture against Manchester United at Anfield…
There is no excuse for this unacceptable and danger-
ous behaviour . The safety and security of players, 

8 Roddy Cons, Liverpool fan arrested and faces lifetime ban for 
‘tackle’ on Andy Robertson, Diario AS (2023), https://en.as.com/
soccer/liverpool-fan-arrested-and-faces-lifetime-ban-for-tackle-on-
andy-robertson-n/ (last visited Mar 6, 2023) .

9 Patrick Edrich & Chris Slater, Teen arrested after pitch invader 
collision in 7-0 Manchester United loss, Manchester Evening News 
(2023), https://www .manchestereveningnews .co .uk/news/uk-news/
teenager-arrested-after-pitch-invader-26400787 (last visited Mar 6, 
2023) .

10  Legislation .Gov .UK, Football (Offences) Act 1991, (1991), https://
www .legislation .gov .uk/ukpga/1991/19/section/4 (last visited Mar 6, 
2023) .
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colleagues and supporters is paramount .  The club will 
now follow its formal sanctions process and has sus-
pended the alleged offender’s account until the process 
is complete .  If found guilty of the offence of entering 
the pitch without permission, the offender could face a 
criminal record and a lifetime ban from Anfield and all 
Premier League stadiums .  These acts are dangerous, 
illegal and have severe consequences .”11 (Emphasis 
added) .  

During the 2021 – 22 seasons there were a num-
ber of instances of pitch invasions and fan violence .  
Crystal Palace manager Patrick Vieira was involved in 
an altercation with an Everton fan during a pitch inva-
sion.  A flare (pyrotechnics) was thrown onto the pitch 
in the game between Northampton and Mansfield and 
Mansfield’s Jordan Bowery was shoved by a fan who 
ran onto the pitch.  Robert Biggs, a Nottingham Forest 
supporter, admitted to police that he had downed six 
pints of beer before the game and another at half-time, 
before running onto the pitch and headbutting Billy 
Sharp, captain of Sheffield United who was knocked to 
the ground and required four stitches .  Biggs pleaded 
guilty to assault and was jailed for 24 weeks .12

Responses came from managers and clubs .  At the 
time Jurgen Klopp said, “I don’t want to judge.  I un-
derstand emotions but for the other team it’s dangerous.  
I really hope we learn from that .  We should make sure 
absolutely nothing happens .  We can celebrate things 
without threatening ourselves and the opponent .”13  
Dean Smith, then manager of Norwich City said, “I 
don’t think security-wise we’re doing enough about 
it…Football fans, we missed them during the Covid 
period, but come on, give your heads a wobble, you 
don’t want to be running on and attacking people and 
managers.  In general society you can’t go and abuse, 
verbally or physically, anybody on the street but for 
some reason you’re allowed to do that at football.  It is 
a major concern at the moment .”14

11 Liverpool Football Club, Liverpool FC statement: Pitch runner at 
Anfield, (2023), //www.liverpoolfc.com/news/liverpool-fc-state-
ment-pitch-runner-anfield (last visited Mar 6, 2023).

12 BBC News, Billy Sharp: Fan jailed for headbutting player at end of 
match, BBC News, May 19, 2022, https://www.bbc.com/news/uk-
england-nottinghamshire-61505835 (last visited Mar 7, 2023) .

13 Katie Falkingham, Pitch invasions and violence - what is happen-
ing?, BBC Sport, May 20, 2022, https://www .bbc .com/sport/foot-
ball/61518907 (last visited Mar 6, 2023) .

14 Id .

Clubs have been affected, too .  In 2019 the Foot-
ball Association fined West Ham £100,000 for pitch 
invasions during their match against Burnley at Lon-
don Stadium in March 2018.  In 2021 UEFA’s Con-
trol, Ethics and Disciplinary Body fined Manchester 
City €5,000 for a pitch invasion after the club’s 2 – 1 
win over PSG at the Etihad Stadium in the Champions 
League .15

In 2022 the Football Association (“FA” which is the 
governing body of association football in England), 
the Premier League and the English Football League 
(EFL) came together to address the problem and issued 
a joint statement announcing a plan of new measures 
and stronger sanctions starting with the 2022 – 23 sea-
son.  The statement noted that, “All identified offend-
ers will be reported by clubs to the police and prosecu-
tion could result in a permanent criminal record, which 
may affect their employment and education, and could 
result in a prison sentence…Furthermore, anyone who 
enters the pitch and those identified carrying or using 
pyrotechnics or smoke bombs will now receive an au-
tomatic club ban .  These bans could also be extended 
to accompanying parents or guardians of children who 
take part in these activities… This will mean cooperat-
ing to achieve a prosecution in these cases will become 
the default response of the football authorities and 
criminal justice system, sending a clear and unambigu-
ous message to all who break the law .” 16

About the new measures Premier League Chief Ex-
ecutive Richard Masters said, “These new measures 
are a strong response to a significant increase in fan 
behaviour issues, but we know it is the minority who 
have behaved unacceptably and unlawfully .  Premier 
League football should be a fantastic experience for 
everyone and we don’t want matches to be marred by 
these sorts of events in the future .”  FA Chief Execu-
tive Mark Bullingham said, “Football stadiums must 
be a safe, inclusive and enjoyable environment for all, 
and it is the responsibility of everyone in the game, 
including governing bodies, clubs, players, coaches, 

15 Karen Roberts, What the law says about pitch invasions - and how 
fans and clubs can be punished, NationalWorld (2022), https://www.
nationalworld .com/news/crime/football-pitch-invasions-what-does-
law-say-current-punishments-stadium-closures-3703137 (last visited 
Mar 6, 2023) .

16 Premier League, English game unites to toughen measures on fan 
behaviour, (2022), https://www .premierleague .com/news/2689438 
(last visited Mar 6, 2023) .
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and fans, to ensure that we all play our part in protect-
ing our game and each other .”17  EFL Chief Executive 
Trevor Birch said, “There is nothing like going to watch 
your team live and that is why the English professional 
game has taken strong collective action, to ensure the 
match day experience remains a safe and welcoming 
environment for all including fans, players, club staff 
and match officials.”18 Kevin Miles, Chief Executive 
of the Football Supporters’ Association Chief Execu-
tive said, “We are contacted by supporters on a fairly 
regular basis who have been caught jumping on the 
pitch, or with pyro in the stands, and without exception 
they regret doing it .  Whether they had positive inten-
tions or not is irrelevant in the eyes of the law - pyro 
and pitch incursions are illegal, you will be prosecuted 
and you will be banned by your club .”19

Historically English Football had a series of  high-
profile incidents of hooliganism and violence that led 
Parliament to enact a number of major pieces of legis-
lation including the Football Spectators Act 198920 and 
the Football Disorder Act 200021 to prevent such be-

17 Id .
18 Id .
19 Id .
20 Legislation .Gov .UK, Football Spectators Act 1989, (1989), https://

www .legislation .gov .uk/ukpga/1989/37/contents (last visited Mar 8, 
2023) .

21 Legislation .Gov .UK, Football (Disorder) Act 2000, (2000), https://
www .legislation .gov .uk/ukpga/2000/25/contents (last visited Mar 8, 
2023) .

havior .  Under these Acts the courts can make a Foot-
ball Banning Order (FBO) to help prevent violence 
or disorder at or in connection with regulated football 
matches .  Under an FBO individuals can be prohibited 
from attending football matches .  The court must make 
a FBO where an offender has been convicted of a rel-
evant offence .22  In the 2021 - 2022 over 350 FBOs 
were issued, mostly for using pyrotechnics .

Former British Secretary of State William Hague 
stated that FBOs are an effective cornerstone of the 
Government’s preventative strategy in preventing dis-
order .23  And these pre-emptive police interventions 
have been highlighted by the courts, noting that “the 
public generally accept that temporary restrictions may 
be placed on their freedom of movement in certain con-
texts, such as . . . attendance at a football match .”24  And 
again these measures have not been challenged in Brit-
ain’s higher courts.  It appears that fans simply accept 
these measures as part of their football experience .  

Remember, these new regulations are the default 
position – an automatic club ban, a lifetime ban from 
all Premier League stadiums, and a ban that could also 
be extended to accompanying parents or guardians of 
children who take part in these activities .  Some may 
say that these are too strict for a default position .  Or 
again is this just part of the British Football experi-
ence?    Finally, how would this play out in the United 
States?  A lifetime ban from every stadium in the NFL?  
Do we bring back “Eagles Court” and the jail that was 
inside Veterans Stadium in Philadelphia and presided 
over by Judge Seamus McCaffery?  Would that be just 
part of the American Football Experience?

Return to Table of Contents

22 Legislation .Gov .UK, Football-related arrests and banning orders, 
England and Wales: 2021 to 2022 season, GOV .UK (2022), https://
www .gov .uk/government/statistics/football-related-arrests-and-
banning-orders-england-and-wales-2021-to-2022-season/football-
related-arrests-and-banning-orders-england-and-wales-2021-to-
2022-season (last visited Mar 8, 2023) .

23 Ashley Lowerson, A Critical Evaluation of the Regulation of 
Football Spectatorship: Defining & Refining the Optimal Method of 
Spectator Management, (2021), https://e-space .mmu .ac .uk/630459/1/
Ashley%20Lowerson%2018003539%20-%20Thesis%20-%20
Final%20Copy.pdf.

24 Id .
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Lawsuit Against BetMGM Challenges 
‘Free’ Sports Bets
By Jared Good, Esq.

As any sports enthusiast can attest, there has been 
an explosion of commercials of late, advertising 

single game parlays and opportunities to make quick 
cash . A constant in all these commercials is the idea 
that potential bettors can make large bets without threat 
of losing the initial deposit they made . Barstool Sports 
promises a $1,000 “bonus” for the first made bet; Cae-
sars Sportsbooks offers new customers – and in certain 
occasions existing customers – a “free bet” worth up 
to $5,000, a “risk-free” bet of the same $5,000 total, or 
“FREE $1,250,” and BetMGM offering a “risk-free first 
bet” up to $1,000 .

However, according to a recent lawsuit filed against 
BetMGM, these claims are not factually supported by 
how the system works . In actuality, the process involved 
with these “free” bets can lead to a bettor losing the en-
tirety of their deposit. In their initial filing, the plain-
tiffs laid out an example of how BetMGM’s system 
functions:

[f]or example, if a new user places a $1,000 “risk-
free” or “free” first bet at BetMGM, that person is re-
quired to deposit and wager $1,000 in real dollars with 
the website . If the bet is successful, the winnings are 
paid out as usual . If the bet loses, however, the customer 
is credited with the amount lost, not in cash, but in bet 
credits that can only be used on the BetMGM app—and 
that expire in only seven days .

Subsequent bets made with those bet credits are not 
risk-free . In fact, if such bets lose, a bettor receives no 
compensation whatsoever . Instead, a consumer would 
have to win a subsequent bet or series of subsequent bets 
made with the credits provided just to break even .

This structure was further developed through a 
Washington Post article that was cited by the plaintiff:

[s]y someone places a $1,000 “risk-free” first bet 
at BetMGM, which requires depositing and wager-
ing $1,000 in real dollars . If the bet is successful, the 
winnings are paid out as usual, with no additional 
bonus. If it loses, the customer is credited with five 
$200 “free bets,” which expire after a week . The stake 
of a free bet isn’t paid out with any winnings, mean-
ing a successful $200 free bet at even odds returns 

roughly $190, accounting for the sportsbook’s built-in 
advantage, or vigorish . In other words, a new customer 
who loses his “risk-free” bet but then manages to win 
all five free bets at even odds, a 1-in-32 feat, would fail 
to break even . Lose them all, and that customer comes 
away down $1,000 .

The claim of “risk free” was the past standard for 
most sportsbook companies as recent as 2020, before 
the operators decided to change their business practices 
to counteract heavy losses . As this practice fell out of 
favor in the industry, notable competitors ceased using 
the phrase in their advertising such as PointsBet, Tipico, 
Betfred, but most noteworthy is FanDuel Sportsbook .

BetMGM, however, continued to make use of the 
“risk free” phrasing as recently as 2023 . The plaintiff 
alleges that within these flashy advertisements, nowhere 
does BetMGM mention the potential loss of the bettor’s 
entire initial deposit, nor does it mention that the bettor 
does not recuperate the full extent of their losses . The 
plaintiff alleges that his loss on a $10 .00 cash wager, 
was the direct result of BetMGM’s advertising scheme. 
Instead of receiving what he assumed would be a refund 
on the initial wager, the plaintiff received website cred-
its that had to be used within a week of receipt . Even 
after making use of these credits, the plaintiff still ended 
up with less money than he originally started .

Given the nationwide impacts of BetMGM’s reach, 
the plaintiff filed seeking class-action certification. The 
suit lays out the base requirements for any class action 
certification: numerosity, commonality, adequacy of 
representation, and typicality . 

The classes were separated into two groups: a nation-
wide class and a specific New York class. 

Nationwide Class:   
All persons who signed up for a “free bet,” 

“risk-free” bet or similar promotion with De-
fendant and lost any portion of their first bet. 
New York Class 

All New York persons who signed up for a “free bet,” 
“risk-free” bet or similar promotion with Defendant and 
lost any portion of their first bet.

Given the nationwide reach of BetMGM, the plain-
tiff was not able to ascertain the exact figure of members 
who would join in the certification, but they estimated 
that the class would contain greater than one-hundred 
members in accordance with certification standards.
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Plaintiff alleged that within the class, there would be 
common questions of law and fact that would be shared 
by those in the suit:
a) Whether Defendant’s advertising and promotional of-
fers promises consumers that their bets would be “risk-
free,” “free,” and/or “on us;”
b) Whether Defendant adequately disclosed the facts and/
or risks concerning the use [of] the BetMGM service;
c) Whether Defendant’s representations and omissions 
about the BetMGM service are false, misleading, decep-
tive, or likely to deceive;
d) Whether Defendant’s actions or inactions violated the 
consumer protection statutes invoked herein;
e) Whether Defendant’s actions and inactions violated the 
common law causes of action invoked herein;
f) Whether Plaintiff and the Class members were dam-
aged by Defendant’s conduct;
g) Whether Plaintiff are entitled to a preliminary and per-
manent injunction enjoining Defendant’s conduct.

These common questions amongst the class members 
predominate over the claims that would otherwise only 
affect individual members of the class . These questions 
were alleged to have been so numerous and substantial, 
that they would affect all members given the Defendant’s 
conduct being uniform and applicable to all members .

Similar to the commonality requirement, typicality of 
the claims exhibited by class members can be shown sim-
ply through suffering the same form of harm as a result of 
the advertising scheme used by BetMGM . 

Finally, the adequacy requirement was argued that the 
Plaintiff was willing to fairly and comprehensively repre-
sent other class members, who like him, had suffered the 
same or similar harms because of BetMGM’s business 
practices . 

The Plaintiff alleges violations of N.Y. Gen. Bus. Law 
§§ 349 & 350; negligent misrepresentation; intentional 
misrepresentation; fraudulent inducement; and quasi con-
tract/unjust enrichment/restitution .

As this suit was only recently filed on March 3rd, 
2023, there has yet to be an answer filed by BetMGM in 
response to the claims alleged against them . Going for-
ward, this presents an interesting legal question on how 
sports betting companies are able to advertise their servic-
es as more-and-more states legalize sports betting within 
their jurisdictions .
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Head Trauma Doesn’t Predict 
Memory Problems in NFL Retirees, 
UT Southwestern Study Shows

A study of retired professional football players by 
researchers at UT Southwestern Medical Cen-

ter found that their cognitive abilities did not differ 
significantly from a control group of similarly aged 
men who did not play football, nor did those abili-
ties show significant change over one to five years. 
The findings, published in Brain Injury, suggest that 
exposure to concussions and head injuries among 
National Football League (NFL) players is not a pre-
dictor of neurocognitive decline later in life .

“This is the first study, to our knowledge, that 
has measured cognitive functioning over time in 
older NFL retirees, and it provides evidence that 
the degree of head-injury exposure does not relate 
to neurocognitive changes over time compared to 
carefully matched peers,” said the study’s senior au-
thor, Munro Cullum, Ph .D ., Professor of Psychia-
try, Neurology, and Neurological Surgery and Chief 
of Psychology at UTSW . “This is important given 
some of the media portrayal of cognitive impairment 
being routinely associated with a history of playing 
professional American football .”

The effect of concussions and repeated hits to the 
heads on NFL players has been a source of height-
ened concern in recent years since a number of de-
ceased former NFL players were found to have had 
chronic traumatic encephalopathy (CTE) . CTE, a 
neuropathologic condition that has been linked to 
repetitive head trauma, has been identified in some 
former football players and boxers as well as mili-
tary veterans exposed to explosive blasts . But its ac-
tual cause is unknown, and it can only be diagnosed 
through autopsy .

Medical experts have been challenged to better 
understand how repeated head traumas and other 
factors might contribute to degenerative changes 
in the brain . Previous studies have reported mixed 
findings on the relationship between head-injury ex-
posure and neuropsychological functioning later in 
life . While some investigations have suggested for-
mer NFL players may exhibit lower verbal memory 
and executive function scores, others have not found 
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differences compared to control groups, according 
to a review of the literature  .

The latest investigation, by faculty and trainees 
from UTSW’s Departments of Psychiatry, Neurol-
ogy, Neurological Surgery, and Physical Medicine and 
Rehabilitation, included 53 former NFL players age 50 
or older as well as 26 healthy controls and 83 individu-
als with mild cognitive impairment or dementia who 
did not play collegiate or professional contact sports 
and matched as closely as possible to the NFL retir-
ees by age and education . The participants underwent 
clinical interviews that included concussion histories, 
neuropsychological testing, neuroimaging, and neu-
rological exams . Twenty-nine players had follow-up 
evaluations ranging over one to five years.

The retired players in the study had an average of 
5.63 concussions, 8.89 years in the NFL, and 115.12 
games played .

The researchers report that retired football players 
had slightly lower memory scores compared to healthy 
peer controls but did not find this to be significantly 
associated with head-injury exposure. The findings 
held true whether the athletes had played non-speed 

positions (quarterback, lineman, linebacker) or those 
involving speed (running back, defensive back, receiv-
er) during their playing careers . And the results did not 
significantly change in the follow-up evaluations.

“These results underscore that not all NFL retirees 
will have cognitive problems later in life, and they add 
to the complex and mixed literature on whether there is 
a clear dose-response relationship between head-inju-
ry exposure and later cognitive impairment,” said Jeff 
Schaffert, Ph .D ., Assistant Professor of Psychiatry at 
UTSW and the study’s lead author. “Our finding that 
some NFL retirees may have slightly lower memory 
scores is not clinically meaningful and importantly did 
not relate to any measure of head-injury exposure we 
could evaluate .”

Dr . Schaffert, who is a neuropsychologist, added 
that these latest findings are not the end of the story. 
“Future research will be critical to determine whether 
there is a subset of former athletes who may be most at 
risk,” he said .
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Sports Law Expert Podcast 
Features Sports Law Attorney Irwin 
Kishner 

Hackney Publications has announced that it has 
published its latest segment of the Sports Law 

Expert Podcast, featuring attorney Irwin Kishner, 
a partner at Herrick, Feinstein LLP and co-chair 
of its Sports Law Group . The podcast segment can 
be heard here (https://podcasters .spotify .com/pod/
show/holt-hackney/episodes/A-visit-with-Sports-
Lawyer-Irwin-Kishner--Herrick--Feinstein-LLP-
e1vhaan) . Going forward, those interested in being 
notified when a segment goes live can subscribe by 
visiting here . (https://follow .it/sportslawexpert?a
ction=followPub). “Irwin is an iconic figure in the 
sports law community, where he has amassed a ster-
ling reputation for his bold and innovative ideas,” 

said Holt Hackney, the founder and publisher of 
Hackney Publications. “We have been particularly 
fortunate at Hackney Publications to have Irwin 
serve as a long-time Advisory Board Member of 
Professional Sports and the Law .”

Memphis Grizzlies Announce 
Salvatore Romanello as New 
General Counsel

The Memphis Grizzlies have announced the hire 
of Salvatore Romanello as general counsel and 

senior vice president of business administration . 
Romanello, a former commercial litigation partner 
at Weil, Gotshal & Manges in New York, joined 
the Grizzlies from 605 LLC, an audience and data 
analytics company, which is focused on the media 
and entertainment industries . Romanello left Weil 
to become 605’s general counsel in 2018. At Weil, 
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Romanello was a partner in the Complex Commer-
cial Litigation Practice Group. He started his le-
gal career at Weil in 1996 . Romanello has a B .A . 
in Political Science from Yale University, and re-
ceived his J .D . from the Fordham University School 
of Law, where he was a member of the Fordham 
Law Review . After graduating from law school, he 
served as a law clerk to the Honorable Richard M. 
Berman, United States District Court Judge for the 
Southern District of New York. He is admitted to 
practice in New York State, and in various federal 
courts throughout the country .

Syprett Meshad Adds Sports Law 
Associate

The Sarasota law firm of Syprett Meshad has 
added Madeline “Maddie” Salamone to its 

litigation team as an Associate . Prior to joining Sy-
prett Meshad, Salamone worked as a sports attorney 
and college athlete advocate representing college 
athletes on matters concerning eligibility, scholar-
ship appeals, abuse and mistreatment, transfer, and 
mental health issues. Her career has also included 
educating and consulting on matters relating to 
name, image, and likeness (NIL) within the NCAA 
and working for a litigation firm in New York City. 
She holds a BA. in Public Policy and a Certificate 
in Markets and Management from Duke University, 
and received her Juris Doctorate from the Univer-
sity of North Carolina School of Law. Salamone’s 
professional background in sports and her athlete 
advocacy has led to her becoming a voice for NCAA 
reform, college athletes’ rights, and NIL issues. 
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